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STATEMENT OF QUESTION PRESENTED 


In the opinion of intervenor, the basic question before the Court 
is: 
Whether an interested party to a proceeding for a certificate of 


° public convenience and necessity shall be permitted to collaterally 


attack the decision rendered in the certificate proceeding? 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,583 


VIRGINIA PETROLEUM JOBBERS ASSOCIATION, 
Petitioner, 


Vv. 


FEDERAL POWER COMMISSION, 
Respondent, 
BLUE RIDGE GAS COMPANY, 


Intervenor. 


ON PETITION FOR REVIEW OF ORDER OF 
THE FEDERAL POWER COMMISSION 


BRIEF FOR INTERVENOR 


RESTATEMENT OF THE CASE 


This case is before the Court upon a petition for review of an 
order of the Federal Power Commission denying petitioner, an asso- 
ciation of marketers of petroleum products in the State of Virginia, 
leave to intervene in a proceeding upon an application of intervenor 
herein, Blue Ridge Gas Company (Blue Ridge), under Section 7(a) of 


the Natural Gas Act, as amended, for an order directing a natural gas 


company, Atlantic Seaboard Corporation (Atlantic), to establish a 


physical connection of its transportation facilities with the facilities to 
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be constructed by Blue Ridge and to sell and deliver gas to Blue Ridge 


for local distribution in Rockingham County, Virginia. 


Concurrent with its application to the Federal Power Commission, 
Blue Ridge filed an application for certificates of public convenience 
and necessity with the State Corporation Commission of the Common- 


wealth of Virginia (State Commission). 


Petitioner filed a petition to intervene also in the proceedings 
before the State Commission upon the application of Blue Ridge for 


certificates of public convenience and necessity (Int. App. page 1). 


On May 21, 1958, the State Commission held a public hearing on 
Blue Ridge's application covering all issues of public interest to the 
Commonwealth of Virginia and its citizens, including the issue of 
prospective competition in Rockingham County, Virginia, between 
natural gas to be sold by Blue Ridge and oil products sold by members 


of petitioner. 


In this hearing petitioner appeared by counsel, was recognized as 


a proper party, and actively participated as intervenor. 


Subsequently, on May 22, 1958, the State Commission granted 
Blue Ridge certificates of public convenience and necessity. (Int. App. 
page). No request for a re-hearing was filed and no appeal was taken 
by petitioner against the decision of the State Commission. The deci- 
sion has become final. 


On June 2, 1958, the Federal Power Commission was apprised of 

the proceedings before, and the decision of, the State Commission rel- y 
ative to Blue Ridge's application for certificates of public convenience a 
and necessity, by the filing of Blue Ridge's "Answer of Applicant to 

Petitions of Atlantic Seaboard Corporation and Virginia Petroleum 
Jobbers Association for Leave to Intervene" (Pet. App. pages 3, 4, 5 ; 
and 6). This answer included as exhibits, inter alia, a copy of the 
petition of petitioner to intervene in the State Commission proceedings 


‘. 
< 
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(Int. App. page 1) and a copy of the decision of the State Commission 
(Int. App. page 5). 


On June 26, 1958 the Federal Power Commission issued an order 
denying petitioner leave to intervene (Pet. App. pages 9, 10 and 11), on 
the following grounds: 


"The questions presented by the petition filed 
by the Jobbers Association concern primarily 
matters pertaining to local distribution of natural 
gas. Specifically they involve the questions as to 
whether Blue Ridge should be permitted to com- 
pete with the Jobbers Association in the cities in 
which Blue Ridge proposes to engage in the local 
distribution of natural gas and matters ancillary 
thereto. We are of the opinion that the question 
of whether or not a company which intends to en- 
gage in the local distribution of natural gas in 
intrastate commerce in competition with other 
fuels and matters ancillary thereto are for reso- 
lution by the State Commission, in this instance, 
the State Corporation Commission of the Com- 
monwealth of Virginia. Jobbers Association does 
not question the fact that Blue Ridge has the nec- 
essary authority from the state and local author- 
ities to engage in the distribution of natural gas 
as required by Section 7(a) and that it has only 
recently obtained a certificate of public conven- 
ience and necessity from the State Commission. 
We are of the opinion that the question of local 
public interest has been resolved by the local 
authorities. 


We are of the further opinion that the sole 
remaining issues to be decided are those relating 
to the interstate transportation and sale of 
natural gas by the interstate pipeline company, 
Seaboard, subject to our jurisdiction, within the 
statutory criteria set forth in Section 7(a) of the 
Natural Gas Act." 


The validity of this order is now before this Court. 





4 
STATUTES INVOLVED 


Natural Gas Act, Section 1(c), 15 USCA 717(c): 
8717. Necessity for regulation of natural gas companies. 


"(c) The provisions of this chapter shall 
not apply to any person engaged in or legally 
authorized to engage in the transportation in 
interstate commerce or the sale in interstate 
commerce for resale, of natural gas received 
by such person from another person within or 
at the boundary of a State if all the natural gas 
so received is ultimately consumed within such 
State, or to any facilities used by such person 
for such transportation or sale, provided that 
the rates and service of such person and facil- 
ities be subject to regulation by a State com- 
mission. The matters exempted from the pro- 
visions of this Act by this subsection are hereby 
declared to be matters primarily of local con- 
cern and subject to regulation by the several 
States. A certification from such State com- 
mission to the Federal Power Commission that 
such State commission has regulatory juris- 
diction over rates and service of such person 
and facilities and is exercising such jurisdic- 
tion shall constitute conclusive evidence of such 
regulatory power or jurisdiction." 68 Stat. 36. 


Natural Gas Act, Section 7, 15 USCA 717f: 


8717f. Construction, extension, or abandonment of facilities; 
certificate of convenience and necessity; condemna- 
tion proceedings. 


(a) Whenever the Commission, after no- 
tice and opportunity for hearing, finds such 
action necessary or desirable in the public 
interest, it may by order direct a natural-gas 
company to extend or improve its transportation 
facilities, to establish physical connection of its 
transportation facilities with the facilities of, 
and sell natural gas to, any person or munici- 
pality engaged or legally authorized to engage in 
the local distribution of natural or artificial gas 
to the public, and for such purpose to extend its 
transportation facilities to communities imme- 
diately adjacent to such facilities or to territory 
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served by such natural-gas company, if the Com- 
mission finds that no undue burden will be placed 
upon such natural-gas company thereby: Pro- 
vided, That the Commission shall have no author- 
ity to compel the enlargement of transportation 
facilities for such purposes, or to compel such 
natural-gas company to establish physical con- 
nection or sell natural gas when to do so would 
impair its ability to render adequate service to 
its customers. 


(b) © * # % 


"(c) No natural-gas company or person which 
will be a natural-gas company upon completion 
of any proposed construction or extension shall 
engage in the transportation or sale of natural gas, 
subject to the jurisdiction of the Commission, or 
undertake the construction or extension of any 
facilities therefor, or acquire or operate any such 
facilities or extensions thereof, unless there is in 
force with respect to such natural-gas company a 
certificate of public convenience and necessity 
issued by the Commission authorizing such acts 
or operations: * * * *" 


SUMMARY OF ARGUMENT 


Petitioner's argument is based on the theory that it is a local 
competitor of Blue Ridge, applicant for an order under Section 7(a) of 
the Natural Gas Act, and a local competitor of Atlantic, the natural gas 
company that supplies Blue Ridge, and that, as such, it has a vested 


right to intervene in the Section 7(a) proceeding. 


This theory of petitioner ignores the import and the existence of 
the enactment of Section 1(c) of the Act, the so-called Hinshaw Amend- 


ment. In addition, this theory is based on the fiction that there are two 


distinct areas of competition, one area of competition between Blue 


Ridge and members of petitioner, the other area of competition between 


Atlantic and members of petitioner. 


The enactment of Section 1(c) of the Act terminated the jurisdic- 


tion of the Federal Power Commission over intrastate distribution of 
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natural gas transported in interstate commerce and reserved regulation 
of such distribution and of all aspects of such regulation to the exclusive 
jurisdiction of the several states as matters primarily of local concern. 
As a consequence, certification proceedings relative to companies like 
Blue Ridge and matters properly raised in such proceedings, heretofore 
under the jurisdiction of the Federal Power Commission under Section 
7(c) of the Act, are exclusively within the jurisdiction of state commis- 


sions. 


Local competition is one of the issues properly raised in certi- 
fication proceedings, and it was so raised by the petitioner in the State 
Commission certification proceeding in which petitioner actively par- 


ticipated. Local competition is not one of the issues which the statutory 


criteria of Section 7(a) require the Federal Power Commission to probe. 


Since local competition is the gist of petitioner's claim of intervention, 


it has no standing to intervene in a Section 7(a) proceeding. 


The theory that there are two distinct areas of competition is un- 
tenable on its face. The only issue of competition is the prospective 
competition between Blue Ridge and members of petitioner. Atlantic, 
as Atlantic, does not compete with any present or prospective customer 
of petitioner and will not do so under any order of the Federal Power 
Commission in the Section 7(a) proceeding upon Blue Ridge'’s applica- 
tion. Any economic harm resulting to petitioner's members from the 
issuance of the order to Atlantic under Section 7(a) of the Act can only 
result from the distribution of gas by Blue Ridge and not from any 


independent action of Atlantic under such order. 


The certificate proceedings before the State Commission disposed 
of the only issue of competition. The State Commission decided in effect 
that it is in the public interest to let the citizens of Rockingham County, 
Virginia, have a choice between natural gas or fuel oil, as well as the 
financial benefit which will accrue to them from competition between 
these fuels, rather than to permit the members of petitioner a continued 


monopoly in the fuel market to be served by Blue Ridge. 
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Petitioner, having failed to exhaust its administrative as well as 
judicial remedies against the State Commission proceedings, cannot now 
be permitted to collaterally attack these proceedings by intervention in 


a proceeding in which it has no proper standing. 


ARGUMENT 


A. PETITIONER HAS NO STANDING IN A PROCEEDING 
UNDER SECTION 7(a) OF THE NATURAL GAS ACT. 


1. Following the enactment by Congress of 
Section 1(c) of the Natural Gas Act, a 
certificate proceeding became a separate 
proceeding as contrasted with a proceed- 
ing for an order under Section 7(a) of the 
Natural Gas Act. 

Prior to enactment of Section 1(c) of the Natural Gas Act, a com- 
pany engaged in the transportation and sale of natural gas exclusively 
within one state for ultimate consumption of such gas within such state 
was a "natural-gas company" under the Natural Gas Act. Federal 
Power Commission v. East Ohio Gas Co., 338 U.S. 464 (1950). The 
jurisdiction of the Federal Power Commission included the right to 
determine (a) whether such a company was entitled to a certificate of 
public convenience and necessity under Section 7(c) of the Act, and (b) 
whether such a company, if certified, was entitled to receive gas from 


an interstate supplier under Section 7(a) of the Act. 


Prior to the enactment of Section 1(c) of the Act, an intrastate 


distributor of natural gas was required to secure a certificate of public 


convenience and necessity under Section 7(c) of the Act and an order 


under Section 7(a) of the Act directing the interstate pipeline involved 
to make physical connection of facilities and sell gas to the company 
for intrastate distribution. Procedurally, a company filed a single 
application with the Federal Power Commission for a certificate of 
public convenience and necessity under Section 7(c) and for an order 


under Section 7(a) of the Act. 
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Subsequent to the enactment of Section 1(c) of the Act, in 1954, 
which was a new amendment to the Natural Gas Act, the Congress 
exempted from certification by the Federal Power Commission those 
companies whose natural gas activities, like those of Blue Ridge, were 
exclusively intrastate. The Court recognized this fact at page 8 of its 
decision of August 29, 1958 in Virginia Petroleum Jobbers Association 
v. Federal Power Commission (C.A.D.C. No. 14,583). It follows that 
the effect of this amendment to the Natural Gas Act was to transfer from 
the Federal Power Commission to state commissions ®xclusive juris- 
diction over the issuance of certificates of public convenience and neces- 


sity to intrastate distributors of natural gas. 


The amendment of the Natural Gas Act by Section 1(c) left un- 
touched the jurisdiction of the Federal Power Commission relative to 
orders under Section 7(a) of the Act. As a matter of practice, the 
Federal Power Commission will not order an interstate pipeline to sell 
gas to a local distributor until the applicant for an order under Section 
7(a) of the Act has secured a certificate of public convenience and 


necessity from the appropriate state commission. 


2. The issue of local competition is properly 
raised only in a certification proceeding. 


The issue of local competition is properly raised in proceedings 


upon an application for certificates of public convenience and necessity, 


and only in such proceedings. It was properly raised by petitioner 
upon application by Blue Ridge to the State Commission for certificates 
of public convenience and necessity. 


Although Section 1(c) of the Natural Gas Act does not, in terms, 
concern itself with intervention rights, it nevertheless, declares all 
matters exempted from the provisions of the Act by Section 1(c) to be 
matters of local concern and subject to regulations by the several 
states. 
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A fortiori, since certification proceedings and matters properly 
raised in such proceedings are subject of the exclusive jurisdiction of, 
and regulation by, state commissions, the issue of local competition 
between natural gas proposed to be distributed by Blue Ridge and oil 
fuels distributed by members of petitioner is for exclusive resolution 
by the State Commission, and outside the jurisdiction of the Federal 
Power Commission. As a consequence, intervention by petitioner 
based on its legitimate interest as a competitor, is limited to inter- 
vention before the agency which has proper authority to certify - the 


State Commission. 


This is fully supported also by the legislative history of Section 
1(c) of the Act. 


While Section 1(c) of the Act was obviously motivated by the 


decision of the Supreme Court in Federal Power Commission v. East 
Ohio Gas Co., 338 U.S. 464 (1950), it was by no means limited to over- 


riding this decision on the narrow issue of that case. 


The actual scope of the issues involved in the East Ohio case 
was characterized by the dissenting opinion of Mr. Justice Jackson in 
which Mr. Justice Frankfurter joined: 


"If this were a case of applying an explicit 
policy of Congress to one recalcitrant gas com- 
pany, there would of course be no dissent. But 
if it were such, we would not be likely to find 
the State of Ohio and her Utility Commission, 
the National Association of Railroad and Utility 
Commissioners, and public authorities of sev- 
eral states, including some with notable records 
for protecting the public interest, here helping 
the utility. This alliance of state authorities 
against the Federal Power Commission suggests 
that there must be more to this case than meets 
the eye. 


"The key to an understanding of the Federal 
Natural Gas Act is its purpose to supplement 
but not to supplant state regulation.*** 
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"The Federal Power Commission, as 
authorized by the Act, fixed the state-line 
price that East Ohio must pay for its out-of- 
state supplies. But now it seeks to go beyond 
this and superimpose some features of its 
regulation which conflict with the regulation 
of the identical subject matter by the State of 
Ohio. How much farther than the order here 
under review the Commission will go in sup- 
planting or duplicating state regulation is not 
clear from its argument, and how far it can go 
is rendered unclear by the Court's opinion 
which expressly approves some overlapping 
but leaves its bounds in carefully stated 
doubt. **** 


"This Court can sustain such overlapping 
and overriding of the State's authority only by 
repudiating its own recent statements. After 
reviewing the history of the Natural Gas Act, 
we have said that 'Congress meant to create 
a comprehensive scheme of regulation that 
would be complementary in its operation to 
that of the states, without any confusion of 
functions.’ Public Utilities Comm'n. v. United 
Fuel Gas Co., 317 U.S. 456, 467. In a later 
case, quoting H.R. Rep. No. 709, 75th Cong. 
ist Sess., we said that '[ T]he bill was de- 
signed to take ‘no authority from State Com- 
missions’ and was 'so drawn as to comple- 
ment and in no manner usurp State regulatory 
authority.'' Federal Power Comm'n. v. Hope 
Natural Gas Co., 320 U.S. 591, 610. Quoting 
the same House Report, we thereafter pointed 
out that '[ T]he ‘basic purpose' of Congress in 
passing the Natural Gas Act was 'to occupy 
this field in which the Supreme Court has 
held that the States may not act.'' Interstate 
Natural Gas Co. v. Federal Power Comm'n., 
331 U.S. 682, 690. And only last year we 
observed that, 'The Natural Gas Act was de- 
signed to supplement state power and to pro- 
duce a harmonious and comprehensive 
regulation of the industry. Neither state nor 
federal regulatory body was to encroach upon 
the jurisdiction of the other.' Federal Power 
Comm'n. v. Panhandle Eastern Pipe Line Co., 
337 U.S. 498, 513." 
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It is this scope of the issues which was before the Congress of 
the United States, as evidenced by the debates on the bill H.R. 5976 in 
the House of Representatives in which Mr. Yates of Dlinois thus ques- 
tioned Mr. Klein of New York (Congressional Record, Vol. 99, page 
10560): 


"Mr. Yates: Was not the purpose of this bill 
to override the decision of the 
Supreme Court in the East Ohio 
case, which conferred jurisdic- 
tion upon the Federal Power Com- 
mission to supervise sales at re- 
tail in the State of Ohio? 


"Mr. Klein: That evidently brought about the 
introduction of this bill. 


"Mr. Yates: This bill goes way beyond that 
case, does it not? 


"Mr. Klein: I think the gentleman knows my 
views as well as do other members 
here. I am opposed to whittling 
away the powers of the Federal 
agencies. But, as I understand it - 
and I may be wrong - all this bill 
does, is to say, where the distri- 
bution of the gas takes place ex- 
clusively within a particular State, 
and where there is a State regu- 
latory body, there should not be the 
necessity to file duplicate reports 
and have dual supervision, and in 
those cases only the Federal Power 
Commission should have no juris- 
diction over the distribution of the 
gas in that State." 


That this was the scope of the issues before the Senate of the 
United States was expressed by Senator Bricker of Ohio in explaining 


the purpose of the bill H.R. 5976 which his Committee had previously 
reported out: (Congressional Record, Vol. 100, page 3169) 
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"*** The pending bill will eliminate the 
burdensome, unnecessary and expensive dupli- 
cation of regulation of natural gas distributing 
companies. *** The consumers are now the 
ones who bear the heavy, added cost of wasteful 
duplication of regulations by the Federal and 
State Commissions. 


"In a sense, by means of this bill the 
Senate is today doing what it intended to do, 
and thought it had done, 14 years ago, when it 
passed the Natural Gas Act. The Act passed at 
that time, which is the present law, states that 
the Natural Gas Act shall not apply ‘to the local 
distribution of natural gas or to the facilities 
used for such distribution.’ 


"The Congress regarded then, as I am sure 
it still does, the purchase, transmission, and 
sale of natural gas for ultimate use within a 
State as local matters. The Congress believed 
that all aspects of such transactions should be 
regulated locally by State regulatory bodies, 
which were better acquainted with local needs 
and the activities of local companies.*** 


"Justices Jackson and Frankfurter, in 
their dissent, [ in the East Ohio case] protested 
vigorously the Court's reference to the ‘local 
distribution’ proviso in the Act as surplusage 
and as being 'not actually necessary.' The dis- 
sent pointed out that the majority decision 
greatly reduced the traditional regulatory 
powers of the States." 


It is submitted therefore that, in enacting Section 1(c) of the 
Natural Gas Act, Congress intended to leave all aspects of regulation 
of distribution of natural gas by companies like Blue Ridge within the 
regulatory jurisdiction of state commissions like the Virginia State 
Commission, including the issue of local competition properly raised 


in certification proceedings. 
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Petitioner had an opportunity to be 
heard and was heard in the certifi- 
cate proceedings before the State 
Commission. 
In the proceedings before the State Commission upon Blue Ridge's 
application for certificates of public convenience and necessity, peti- 
tioner filed an application to intervene, was recognized as a proper 


interested party, and actively participated therein. 


In its petition to intervene in the State Commission proceedings, 
petitioner advanced the same reasons which it advanced in its petition 
to intervene in the Section 7(a) proceedings before the Federal Power 
Commission, namely, the issue of prospective competition between 
natural gas and oil products in Rockingham County, Virginia, and the 


issue of economic feasibility of Blue Ridge's project. 


Both issues were fully before the State Commission as is evident 
from the petition to intervene filed by petitioner with the State Commis- 
sion (Int. App. page 1). Petitioner was recognized as a proper party in 
the certificate proceedings before the State Commission, appeared by 
counsel, and actively participated in the hearing before the State Com- 
mission on May 21, 1958 (Int. App. page 5). 


As a proper party by virtue of its legitimate interest in the 
prospective competition between natural gas and petroleum products 
in Rockingham County, Virginia, petitioner was permitted to probe all 
issues raised in the hearing before the State Commission, including the 


issue of competition and the issue of economic feasibility. 


The State Commission examined, heard, evaluated, and passed 


upon all issues of public interest properly raised in the proceedings 


for certification of Blue Ridge, including, at the instance of petitioner, 


the issue of competition between natural gas and oil products in Rock- 
ingham County, Virginia, and granted Blue Ridge certificates of public 


convenience and necessity. If petitioner felt aggrieved by the decision 
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of the State Commission, it could have requested a re-hearing of the 
matter on the merits or appealed the decision of the State Commission 
to the Supreme Court of Appeals of Virginia, or both. This petitioner 


chose not to do and the decision has become final. 


Patently, by its petition for review petitioner now seeks a mandate 
from this Court to grant it a second "day in Court" after it failed to 
convince the proper regulatory agency, the State Commission, of the 
merits of its contentions that added competition between fuels in Rock- 
ingham County, Virginia is contrary to the public interest and that Blue 


Ridge's project is economically not feasible. 


4. The issue of local competition is not 
relevant to proceedings for an order 
under Section 7(a) of the Natural Gas 
Act, and petitioner cannot collateral- 
ly attack an order in a certificate 
proceeding by intervening in a pro- 
ceeding in which the issue of local 
competition is not a proper issue. 
The only relevant issues, on which the Federal Power Commis- 
sion has a duty to base its finding whether an order under Section 7(a) 
of the Natural Gas Act is in the public interest, are the issues evolving 
from the criteria enumerated in Section 7(a) of the Act. Specifically, 
these are the criteria of whether the granting of an order would con- 
stitute an undue burden on the natural gas company involved and/or 
impair the ability of the natural gas company to render adequate serv- 


ice to its customers. 


The only parties who have a legal interest in Section 7(a) pro- 
ceedings and can properly represent the public interest in such pro- 
ceedings are the natural gas company involved (in the instant case 
Atlantic) and the parties who are, or seek to be, served by it. It mili- 
tates against the intent of Section 1(c) of the Act, which preserves 


exclusive jurisdiction over matters primarily of local concern to state 
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commissions, as well as against the history of the enactment of this 
section, to hold otherwise and require the Federal Power Commission 
to duplicate probing of purely local issues in addition to the matters of 
public interest required to be probed by the statutory criteria of Sec- 
tion 7(a) of the Act. 


The intent of Congress to eliminate unnecessary duplication of 
proper functions of state commissions by the Federal Power Commis- 
sion is clearly expressed in House Report No. 899, July 22, 1953, as 
well as in Senate Report No. 817, July 30, 1953 [To accompany H.R. 


5976], reporting out the bill which subsequently was enacted and be- 


came Section 1(c) of the Natural Gas Act. These reports, in pertinent 


part, read as follows: 


"The purpose of this legislationis to clarify 
the Natural Gas Act by further defining the 
limits of Federal Power Commission's juris- 
diction with respect to operations of companies 
engaged in the local distribution within a State 
of out-of-State natural gas which has been 
received by such a company at or within the 
State borders. 


"In making this clarification the legislation 
reaffirms and is thoroughly consistent with the 
original intent of the Congress in enacting the 
Natural Gas Act; namely, that the act was to 


supplement, and not supplant State regulation.” 


* * K Kk * 


"The difficulty giving rise to the need for 
this bill is that under certain interpretations of 
the Federal Power Commission, *** the Com- 
mission has undertaken regulation of some 
activities of certain companies engaged in the 
distribution of natural gas whose operations 
take place wholly within a single State and 
which can be completely regulated by the re- 
spective States. This has resulted in unneces- 
sary duplication of State and Federal jurisdic- 
tion, and has caused extra expense to individual 
companies because of overlapping requirements 
regarding the filing of reports and information. 
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This bill eliminates this duplication by leaving 
the jurisdiction over these companies exclu- 


Sively in the States, as always has been intended." 
(Emphasis supplied.) 

The only issue in which petitioner has a genuine and legitimate 
interest, and the only issue on which petitioner can claim standing to 
intervene in any proceeding in respect of Blue Ridge is the issue of 
local competition. This is a matter of local concern, a proper subject 
to be raised in certification proceedings; it is not an issue which the 
Natural Gas Act requires to be probed anew in a Section 7(a) proceed- 
ing. 


5. The issue of economic feasibility is 
not properly raised by petitioner in 
a Section 7(a) proceeding. 

The question of economic feasibility of Blue Ridge's project, 
which is also raised by petitioner in its petition to intervene, is not of 
legitimate concern to petitioner in a Section 7(a) proceeding. Patently, 
petitioner has no standing to intervene to test an issue in which it has 


no genuine or legitimate interest. 


Having failed to exhaust his administrative and judicial remedies 
in the certificate proceedings before the State Commission, petitioner 
cannot now be allowed to collaterally attack the decision of the State 
Commission by intervening in a Section 7(a) proceeding in which it is 


not a proper party. 


6. The cases cited by petitioner are not 
apposite to the issue before this 
Court. 
Petitioner cites three cases in support of its contention that it 
has standing to intervene in the Federal Power Commission proceed- 
ing, as of right: National Coal Association v. Federal Power Commis- 


sion, 191 F.2d 462 (C.A.D.C. 1951), City of Pittsburgh v. Federal 
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Power Commission, 237 F.2d 741 (C.A.D.C. 1956) and Philco Corpora- 
tion v. Federal Communications Commission, 257 F.2d 656 (C.A.D.C. 
1958). 


None of these cases involve an application under Section 7(a) of 
the Natural Gas Act. 


The National Coal Association case as well as the City of Pitts- 


burgh case involved the right to intervene in certification proceedings 
before the Federal Power Commission under Section 7(c) of the Act, 
the very certification proceedings from which Blue Ridge is exempted 
by enactment of Section 1(c) of the Natural Gas Act and which are 


reserved for regulatory jurisdiction by state commissions. 


The Philco Corporation case is equally inapposite to the issue 
here presented since the whole field of communications regulation has 
been pre-empted by the Congress for regulation by a Federal agency. 
The only authority before which Philco could, and therefore had a right 
to, intervene to present its case against RCA's subsidiary, the National 
Broadcasting Corporation, was the Federal Communications Commis- 
sion. 


THERE IS NO ISSUE OF COMPETITION IN THIS 
PROCEEDING SEPARATE FROM THE ISSUE OF 
COMPETITION DETERMINED IN THE CERTIFI- 
CATE PROCEEDINGS BEFORE THE STATE 
COMMISSION. 
Petitioner alleges that it is in direct competition with Atlantic as 
wholesaler of natural gas to Blue Ridge and with Blue Ridge as a 


retailer of that same gas. 


Patently, petitioner is not competing with Atlantic as a whole- 
saler of natural gas to Blue Ridge. 


Obviously, petitioner attempts to create the fiction that there are 


two separate and distinct issues of local competition, one which was 
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properly dealt with under the certificate proceedings before the State 
Commission and another which the certificate proceedings did not reach. 


This premise is clearly untenable. 


Atlantic, qua Atlantic, neither directly nor indirectly competes 
with any present or prospective customer of petitioner and will not do 
so under any order issued by the Federal Power Commission in the 
proceedings upon Blue Ridge's application for an order under Section 
7(a) of the Natural Gas Act. 


Petitioner attempts to create the impression that there is an area 
in which Atlantic competes with members of petitioner independent of 
its competition with Blue Ridge. Actually, there is a single issue of 
competition, namely, the issue of competition between Blue Ridge and 
petitioner. Any economic harm resulting to petitioner's members from 
the issuance of the order to Atlantic under Section 7(a) of the Act can 
only result from the distribution of gas by Blue Ridge and not from any 


independent action of Atlantic under such order. 


By its decision in the certificate proceedings upon Blue Ridge's 
application, the State Commission disposed of the only issue of com- 
petition arising from the prospective local distribution of natural gas 
in Rockingham County, Virginia, by Blue Ridge. It decided that such 
competition was in, and not contrary to, the public interest, and by its 
order, as part of the regulatory functions exclusively reserved to it 
under Section 1(c) of the Act, it regulated the flow into Rockingham 
County, Virginia, of gas to be distributed by Blue Ridge, which gas 


prior to such distribution passes through Atlantic's pipeline. 


C. THE ORDER OF THE FEDERAL POWER COMMISSION 
WAS PROPER. 


In denying petitioner, but granting Atlantic, leave to intervene, 


the Federal Power Commission gave due consideration to the criteria 
of Section 7(a) of the Natural Gas Act. 
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The Commission acknowledged that Blue Ridge was legally author- 
ized to engage in the distribution of natural gas since Blue Ridge had 
shown that certificates of public convenience and necessity had issued 
from the State Commission, authorizing it to distribute natural gas in 


Rockingham County, Virginia. 


The Commission properly granted Atlantic leave to intervene in 
order to give it an opportunity to be heard on the issue whether an 
order in accordance with the application of Blue Ridge would constitute 
an undue burden on Atlantic, or impair its ability to render adequate 
service to its customers. The resolution of this issue vitally affects 
Atlantic, and part and parcel of this issue is the economic and financial 
feasibility of the project which will insure Blue Ridge's ability to pay 
its bills to Atlantic. 


The Commission properly denied petitioner leave to intervene 
since the only issues raised by petitioner are issues on which peti- 
tioner has no standing to intervene in a Section 7(a) proceeding. The 
issue of local competition is an issue not properly raised in such pro- 
ceeding by any party thereto. The issue of economic feasibility is an 
issue on which petitioner has no standing to intervene in a Section 7(a) 


proceeding. 


CONCLUSION 


Petitioner has no standing to intervene in the proceeding for an 
order under Section 7(a) of the Natural Gas Act upon Blue Ridge's 
application since none of the issues raised by petitioner are issues 


that petitioner can lawfully raise in a Section 7(a) proceeding. 


Petitioner had its day in court in the certificate proceedings 
before the State Commission in which the issue of local competition 
was properly raised by petitioner, and the petitioner should not now 


be permitted to collaterally attack the decision in those proceedings 
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by intervention in a proceeding not involving the issue of local com- 
petition. Since the issue of competition is the gist of petitioner's claim 


of a right to intervene in a Section 7(a) proceeding and since there is 


no issue of competition other than the issue of local competition disposed 


of in the certification proceedings, petitioner's claim of right of inter- 
vention should be denied. 


WHEREFORE, intervenor prays that the petition for review be 


dismissed. 
Respectfully submitted, 


H. DOUGLAS WEAVER 


Suite 705 
1701 K Street, N. W. 
Washington 6, D. C. 


Counsel for Intervenor 


Of Counsel: 


Weaver & Van Koughnet 
Suite 705 

1701 K Street, N. W. 
Washington 6, D. C. 


January 5, 1959 
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EXHIBIT 2 
TO ANSWER OF APPLICANT TO PETITIONS OF 
ATLANTIC SEABOARD CORPORATION AND VIRGINIA PETROLEUM 
JOBBERS ASSOCIATION FOR LEAVE TO INTERVENE 


COMMONWEALTH OF VIRGINIA 
STATE CORPORATION COMMISSION 

Application of ) 
Blue Ridge Gas Company CASE NO. 13887 
For Certificates Under Utility 

Facilities Act 

PETITION OF VIRGINIA PETROLEUM JOBBERS ASSOCIATION 

TO INTERVENE AND FOR CONTINUANC E OF HEARING 

Comes now the Virginia Fetroleum Jobbers Association of 
Richmond, Virginia, a non-profit membership corporation chartered 
under the laws of Virginia and states as follows: 
1. The Virginia Petroleum Jobbers Association is composed of 
marketers, distributors and retailers of petroleum and petroleum pro- 
ducts in the state of Virginia, including specifically Rockingham County. 
2. The investment of the petroleum heating industry in Rockingham 


County, Virginia is approximately $800, 000. It consists of buildings and 


plant equipment worth about $180, 000, service trucks and equipment 


worth about $50, 000, inventories costing about $30, 000, and current 
accounts of about $300,000. In addition to this there are large invest- 
ments of supplying oil companies, transport companies, independent 
heating retailers, repair firms and allied businesses, all of whom de- 
pend in whole or in part on the petroleum heating industry of Rockingham 
County. The estimated total annual volume of sales in Rockingham 
County is eleven million gallons, bringing a gross annual revenue of some 
$1, 700,000. The petroleum heating industry in Rockingham County is 
the livelihood of 15 local businesses, with 63 employees who are paid 
more than $250, 000 per year in wages and salaries. 

<a Applicant in this proceeding proposes to transport, distribute and 
sell natural gas to various prospective industrial, commercial and 
domestic consumers in Rockingham County and to construct and operate 


facilities therefor. It seeks certificates of public convenience and 
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necessity under the Utility Facilities Act of 1950 for these purposes. 

The petroleum marketers, distributors, jobbers and retailers in Rocking- 
ham County, Virginia, represented by your Petitioner would compete 

directly and sharply with the sales of natural gas proposed by the Appli- 

cant in this proceeding and would be severely adversely affected thereby. 

4. Applicant proposes to purchase all of the natural gas it will trans- 

port, distribute and sell from the Atlantic Seaboard Corporation. How- 

ever, Atlantic Seaboard Corporation cannot sell said gas to Applicant 

without being directed to do so by order of the Federal Power Commis- 

sion issued pursuant to Section 7(a) of the Natural Gas Act, 15 U.S.C.A. 
717f(a), upon findings that such an order "is necessary or desirable in 

the public interest, "' and that "no undue burden will be placed upon” 

Atlantic Seaboard thereby. Applicant has therefore filed with the Federal 
Power Commission an application for an order directing Atlantic Sea- 

board to establish physical connection with Applicant's facilities and to 

sell and deliver natural gas to it. The Federal Power Commission has 
noticed the application for hearing pursuant to 15 U.S.C. A. 717f(a) and 
Section 1.19 of its Rules of Practice and Procedure. The notice appears 

in the Federal Register of April 8, 1958 at p. 2286, sub nomine In the 

Matter of Blue Ridge Gas Company, Docket No. G-14422. 

3. Your Petitioner and Atlantic Seaboard have filed petitions to inter- 

vene in the proceeding before the Federal Power Commission and are 

entitled as of right under the Natural Gas Act to do so. Both petitions 

place in issue the economic feasibility of the project. Your Petitioner 
challenged the legality and propriety of the issuance by the Federal 

Power Commission of the order sought on the ground, inter alia, that ‘ 
"the cost of gas to [Applicant], coupled with the cost of constructing 

and operating the facilities it proposes, will not make it economically : 
feasible to serve the market it proposes to serve."" Atlantic Seaboard, e 
referring to "its experience, some of which is current, with projects 
similar" to that of Blue Ridge, said that of primary concern to the pub- 
lic, the Federal Power Commission and to it is "the economic feasibility 


of the project presented by Blue Ridge and the latter's ability to derive 


sufficient revenues to meet its obligations to [Atlantic Seaboard]." 
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6. The Federal Fower Commission has plenary authority "to regulate 


extensions of gas transportation facilities and their physical connection 


with those of distributors, as well as the sale of gas to them." Illinois 


Natural Gas Company v. Illinois Commerce Commission et al., 341 
U.S. 498, 510, 62 S. Ct. 384, 389. It follows that until the Federal Power 
Commission disposes of Applicant's application to it there is no way by 
which this Commission can determine whether Applicant will have any 
supply of gas at all, or, if so, how much it will have, where it will be 
delivered to it, how much it will cost, to what classes of customers 
and for what purposes it may be sold, or at what rates. Obviously this 
Commission must have firm answers to these questions before it can 
determine under the Utility Facilities Act of 1950, Virginia Code. 
§ 56. 265.2 what, if any, operations of Applicant will be required by the 
public convenience and necessity. In short, Applicant's garment must 
be cut to fit its cloth and at this point nobody knows what, if any, cloth 
will be available. In these circumstances, since this Commission, no 
more than a court, acts in vacuo or answers hypothetical questions, 
sound principle requires that the hearing now set for May 21,1958, be 
continued until final action in this matter by the Federal Power Commis- 
sion. 

WHEREFORE, Virginia Petroleum Jobbers Association prays 
(1) that it be made a party to this proceeding with the right to participate 
fully in any hearings held, (2) that the hearing set for May 21,1958, be 
continued until such dispositive order as the Federal Power Commission 
may issue in its Docket No. G-14422, In the Matter of Blue Ridge Gas 
Company, becomes final, and (3) that it be granted such other and fur- 
ther relief as the Commission deems meet in the premises. 

Respectfully submitted, 


/s/ Bryce Rea, Jr. 
Counsel For 
Of Counsel: Virginia Petroleum Jobbers 


Watkins & Rea Association 
919 Munsey Building 
Washington 4, D. C. 
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VERIFICATION 


UNITED STATES OF AMERICA 
DISTRICT OF COLUMBIA 


Bryce Rea, Jr. deposes and says that he is a member of the bar 
of the Supreme Court of Appeals of Virginia and of the Virginia State 
Bar and is counsel for Virginia Petroleum Jobbers Association, that he 
has been duly authorized to file the above Fetition to Intervene and for 
Continuance of Hearing for said Association, that he has read said 
Petition and is familiar with the contents thereof, and that the matters 
set forth therein are true to the best of his knowledge and belief. 


/s/ Bryce Rea, Jr. 
Bryce Rea, Jr. 


Subscribed and sworn to before me, a Notary Public in and for the 
District of Columbia, this 16th day of May, 1958. 


/s/ Elsie L. Leishear 
Elsie L. Leishear 


My Commission Expires December 31, 1958 


CERTIFICATE OF SERVICE 

I hereby certify that I have this day served the foregoing Petition 
of Virginia Petroleum Jobbers Association to Intervene and for Con- 
tinuance of Hearing on Blue Ridge Gas Company, 122 South Main Street, 
Harrisonburg, Virginia; Atlantic Seaboard Corporation, P.O. Box 1273, 
Charleston 25, West Virginia; John Paul Randolph, counsel for Atlantic 
Seaboard Corporation, Cafritz Building, Washington 6, D. C.; George 
D. Conrad, counsel for Applicant, First National Bank Building, 
Harrisonburg, Virginia; the Commonwealth's Attorney and Chairman of 
the Board of Supervisors of Rockingham County, Virginia; and H. Douglas 
Weaver, counsel for Applicant before the Federal Power Commission, 


1701 K Street, N. W., Washington 6, D.C., by placing copies of said 


document in the United States mail, first-class postage prepaid. 
Dated at Washington, D.C., this 16th day of May, 1958. 


/s/ Bryce Rea, Jr. 
Bryce Rea, Jr. 
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EXHIBIT 3 
TO ANSWER OF APPLICANT TO PETITIONS OF 
ATLANTIC SEABOARD CORPORATION AND VIRGINIA PETROLEUM 
JOBBERS ASSOCIATION FOR LEAVE TO INTERVENE 


COMMONWEALTH OF VIRGINIA 
State Corporation Commission 
Richmond 


At Richmond, May 22, 1958 
Case No. 13887 
Application of 
BLUE RIDGE GAS COMPANY 
For Certificates under Utility Facilities Act 
GRANTING CERTIFICATES OF 
PUBLIC CONVENIENCE AND NECESSITY 

THIS proceeding, which was instituted by order entered herein 
under date of May 1, 1958, upon the application of Blue Ridge Gas Com- 
pany for certificates of public convenience and necessity to construct 
and operate gas transmission lines and other facilities and to render 
natural gas public utility service in Rockingham County, in and near the 
City of Harrisonburg, and in and near the Towns of Broadway and Timber- 
ville, came on to be heard on May 21, 1958, and was thereupon taken 
under advisement. Appearing at the hearing were the applicant by H. 
M. Pasco, John W. Riley, George D. Conrad and H. Douglas Weaver, 
its counsel Virginia Petroleum Jobbers Association by Bryce Rea, Jr., 
its counsel and the Commission by its Counsel. In addition, numerous 
appearances were made by representatives of the City of Harrisonburg, 
the Towns of Broadway and Timberville, the County of Rockingham, 
various business and civic organizations, and by individuals, 

WHEREUPON, this matter now comes on this day to be finally 
heard and considered upon the application of Blue Ridge Gas Company 
and exhibits filed therewith, upon due proof of notice of hearing hereto- 
fore directed to be given by said order of May 1, 1958, upon the testi- 


mony of witnesses at said hearing, upon exhibits introduced at the hear- 


ing hereof; upon the entire record herein, and upon argument of counsel, 
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UPON CONSIDERATION WHEREOF, the Commission is of the 
Opinion and finds that the public convenience and necessity requires the 
construction and operation of the gas transmission lines and other facil- 
ities in Rockingham County, and the rendering of natural gas public utility 


service in Rockingham County, in and near the City of Harrisonburg, and 


in and near the Towns of Broadway and Timberville as proposed by the 


applicant, all as set forth in the application, testimony and exhibits here- 
in; accordingly, 
IT IS, THEREFORE, ORDERED: 
(a) That certificates of public convenience and necessity be issued 
to Blue Ridge Gas Company as follows: 
(1) Certificate No. GT-36, authorizing the construction 
and operation of gas transmission lines and facil- 
ities in Rockingham County, the approximate loca- 
tion being shown by the solid red lines on map at- 
tached thereto, and stamped received February 11, 
1958; and 


Certificate No. G-48, authorizing the furnishing of 

natural gas public utility service in and near the 

City of Harrisonburg, in and near the Towns of 

Broadway and Timberville, shown on map of 

Rockingham County; subject to detail maps, also 

attached thereto, and stamped received February 11, 

1958. 

(b) That an attested copy of this order, together with Certificates 

Nos. GT-36 and G-48, with maps attached, be sent to the applicant, in 
care of H. M. Pasco and John W. Riley, of Counsel, and that an attested 
copy of this order be sent to each of Counsel, for files of Counsel; to 
each of the Mayors of Harrisonburg, Broadway and Timberville; to the 
Commonwealth's Attorney and the Chairman of the Board of Supervisors 
of Rockingham County; to the Atlantic Seaboard Corporation; and to 


Virginia Petroleum Jobbers Association, in care of Bryce Rea, Jr. 





COMMONWEALTH OF VIRGINIA 


[SEAL] STATE CORPORATION COMMISSION 


I, W. HUMEY DOVELL, First Assistant Clerk of the State Corpo- 
ration Commission, do hereby certify that the foregoing is a true copy 
of Commission's order dated May 22, 1958, in Case No. 13887, Applica- 
tion of Blue Ridge Gas Company, for certificates under Utility Facilities 
Act. 


IN TESTIMONY WHEREOF, I hereunto set my hand 

and affix the Official Seal of the State 
Corporation Commission, at 
Richmond, this 23rd day of May, A.D. 
1958. 


[SEAL] 


/s/ W. Humey Dovell 
First Assistant Clerk of the Commission 
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(i) 


QUESTION PRESENTED 





Does an association of marketers of petroleum products 
have a right to intervene in proceedings before the Federal 
Power Commission under Section 7 (a) of the Natural Gas Act 
on an application by a gas distribution company for an order 
requiring a natural gas company to make sales of gas to it 
for distribution by it in a market the association's members 


serve ? 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


. No. 14, 583 

. VIRGINIA PETROLEUM JOBBERS ASSOCIATION, 
Petitioner, 

2 v. 


FEDERAL POWER COMMISSION, : 
Respondent, | 
BLUE RIDGE GAS COMPANY, : 


Intervenor 


¢ ON PETITION FOR REVIEW OF ORDER OF 
THE FEDERAL POWER COMMISSION 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


The jurisdiction and venue of this Court are founded on Section 
19 (b) of the Natural Gas Act, 15 U.S.C.A. 717r(b). That Section gives 
this Court jurisdiction to review orders of the Federal Power Commis- 
sion. | 


The order that this Court is asked to review and set aside was 
issued by the Federal Power Commission on June 26, 1958 in a proceed- 


ing before it styled In The Matter of Blue Ridge Gas Company, Docket 
No. G-14422. That order denied Petitioner leave to intervene in the 





2 . \ 
proceeding. On July 2, 1958, Petitioner filed a timely Petition for Re- 
hearing pursuant to Section 19 (a) of the Natural Gas Act, 15 U.S.C.A. 
717r(a) and Rule 1. 34 of the Rules of Practice and Procedure of the 
Federal Power Commission. The Commission by order issued July 17, 
1958, denied the Petition for Rehearing of the Order issued June 26, 
1958 and thereby rendered that order final and judicially reviewable. 


STATEMENT OF THE CASE 


On February 7, 1958, Blue Ridge Gas Company, a Virginia cor- 
poration, filed an application with Respondent for an order pursuant to 
Section 7 (a) of the Natural Gas Act, 15 U.S.C.A. Sec. 717f(a), direct- 
ing Atlantic Seaboard Corporation, a natural gas company certificated 
by Respondent to transport and sell natural gas in interstate commerce, 
to establish physical connection of its facilities with facilities proposed 
to be constructed by Blue Ridge and to sell and deliver natural gas to 
Blue Ridge for distribution by it in the City of Harrisonburg, Virginia, 
and other places in Rockingham County, Virginia. Respondent noticed 
the above-described application in the issue of the Federal Register 
published on April 8, 1958. The notice recited that protests or peti- 
tions to intervene might be filed with Respondent on or before April 
24, 1958. 


Petitioner, Virginia Petroleum Jobbers Association, is a mem- 
bership corporation chartered under the laws of Virginia. It is com- 
posed of marketers, distributors and retailers of petroleum and 
petroleum products in the State of Virginia, including specifically the 
City of Harrisonburg and Rockingham County. Petitioner timely filed 
a verified petition to intervene. (App. p. 1, et seq.).* The petition 
recited that Petitioner's members would compete in the fuel market 
with the sales proposed in the application, challenged inter alia the 
economic feasibility of the proposal, alleged that the grant of the 


* All references to "App." are to the appendix to this brief. 








3 


application would not be necessary or desirable in the public interest, 
and prayed that Petitioner be made a party to the proceeding with the 
right to adduce evidence therein by way of direct and cross-examination 
on all matters relevant to the disposition of the application and to brief 
and argue the matter to the hearing examiner and the Commission. 


On June 26, 1958, Petitioner issued two orders. One set the 
matter for hearing at 10 a.m. on July 21, 1958. The other denied 
Petitioner's petition to intervene and granted Atlantic Seaboard Corpora- 
tion's petition to intervene. (App. p. 9 et seq.). On July 2, Petitioner 
filed with Respondent, pursuant to Section 1. 34 of its Rules of Practice 
and Procedure, a petition for rehearing of the order denying its petition 
to intervene, together with a motion to stay the hearing set for July 21, 
1958, until the right of Petitioner to be a party thereto and to partici- 
pate therein was finally resolved. (App. p. 12 et seq.). On July 17, 
1958, Respondent, Commissioner Connole dissenting, issued an order 
denying Petitioner's petition for rehearing and denying its motion for 
stay. (App. p. 15etseq.). On July 21, 1958 Petitioner timely filed a 
Petition for Review with this Court. (App. p. 16 et seq. ). : 


STATUTES INVOLVED 
Natural Gas Act, Sec. 7(a), 15 U.S.C.A. 717£(a): 


"Whenever the Commission, after notice and 
opportunity for hearing, finds such action necessary 
or desirable in the public interest, it may by order 
direct a natural-gas company to extend or improve 
its transportation facilities, to establish physical 
connection of its transportation facilities with the: 
facilities of, and sell natural gas to, any person or 
municipality engaged or legally authorized to en-' 
gage in the local distribution of natural or artificial 
gas to the public, and for such purpose to extend its 
transportation facilities to communities immediately 
adjacent to such facilities or to territory served by 
such natural-gas company, if the Commission finds 
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that no undue burden will be placed upon such 
natural-gas company thereby: Provided, That 
the Commission shall have no authority to com- 
pel the enlargement of transportation facilities 
for such purposes, or to compel such natural- 
gas company to establish physical connection or 
sell natural gas when to do so would impair its 
ability to render adequate service to its custom- 
ers. " 


Natural Gas Act, Section 1(c), 15 U.S.C.A. 717 (c): 


"The provisions of this chapter shall not 
apply to any person engaged in or legally author- 
ized to engage in the transportation in interstate 
commerce or the sale in interstate commerce 
for resale, of natural gas received by such per- 
son from another person within or at the boundary 
of a State if all the natural gas so received is 
ultimately consumed within such State, or to any 
facilities used by such person for such transpor- 
tation or sale, provided that the rates and service 
of such person and facilities be subject to regula- 
tion by a State commission. The matters exempted 
from the provisions of this Act by this subsection 
are hereby declared to be matters primarily of 
local concern and subject to regulation by the 
several States. A certification from such State 
commission to the Federal Power Commission 
that such State commission has regulatory juris- 
diction over rates and service of such person and 
facilities and is exercising such jurisdiction shall 
constitute conclusive evidence of such regulatory 
power or jurisdiction." 


STATEMENT OF POINTS 


Respondent erred in denying Petitioner intervention in the pro- 
ceedings on the application of Blue Ridge Gas Company under Section 
7 (a) of the Natural Gas Act for an order requiring Atlantic Seaboard 
Company to establish physical connection of its facilities with facilities 
proposed to be constructed by Blue Ridge and to make sales of gas to 
Blue Ridge. 





5) 
SUMMARY OF ARGUMENT 


The order denying Petitioner intervention was entered on the 
theory that the only question upon which Petitioner is entitled to be heard 
is whether Blue Ridge should be permitted to compete with Petitioner's 
members in the local fuel market proposed to be served, and that this is 
a question for resolution by the State Corporation Commission of Vir- 
ginia. Thattheory ignores the fact that Petitioner's members compete 
directly with both Atlantic Seaboard as a wholesaler of natural gas to 
Blue Rige and with Blue Ridge as a retailer of that same gas. More- 
over, Petitioner has standing to be heard as a competitor regardless of 
the particular point in the course of business from production to ultimate 
consumption at which it competes when, as here, the overall project that 
Respondent is asked to approve will adversely affect it. : 


Petitioner, having the right to intervene, is entitled to be heard on 
all issues. It is not limited to the issue of competition vel non in the 
local fuel market and cannot be excluded from the proceedings on the 
ground that the State Corporation Commission has given Blue Ridge per- 
mission to distribute gas locally. The proceedings before Respondent 
require a determination whether Blue Ridge's application meets the 
standards of the Natural Gas Act for the Transportation and sale of gas. 
This determination was not and could not have been made by state author- 
ity. It must be made by Respondent in the exercise of its own independ- 
ent judgment on the basis of a record made before it. ? 


Section 1(c) of the Natural Gas Act, the so-called H inshaw Amend- 
ment, does not alter the obligation of Respondent to determine whether 
an application under Section 7 of the Act to bring gas toa new market is 
in the national public interest. In every such case Respondent treats 
the economic feasibility of the local distribution that is the ultimate 
purpose of the application as a principal issue. It treated it as the 
most important issue in the instant case and in fact resolved it on the 
basis of the record made before Respondent and not on the basis of either 
the order of the State Corporation Commission or the record underlying 
that order. ! 
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Petitioner has a right to intervene and be heard on that issue and 
on every other issue relevant in the disposition of the application. 


ARGUMENT 


Respondent's order denying Petitioner intervention defines the is- 
sues in the proceeding before it "as those relating to the interstate trans- 
» rtation and sale of natural gas by the interstate pipeline company, Sea- 
board, subject to our jurisdiction, within the statutory criteria set forth 
in Section 7(a) of the Natural Gas Act." (App. p. 11). The statutory 
criteria are that the transportation and sale be found "after notice and 
opportunity for hearing . . . necessary or desirable in the public in- 
terest."" Petitioner, as an association of competitors of both Seaboard 
and Blue Ridge in the fuel market which it is proposed that they jointly 
serve, has an absolute right to participate in that hearing. Nat'l Coal 
Assn. v. F.P.C., 191 F. 2d 462 (C.A.D.C. 1951). 


Respondent's order deprives Petitioner of its right to intervene on 
the theory that the only question on which it is entitled to be heara is 
whether Blue Ridge should be permitted to compete with its members in 
the local fuel market proposed to be served, and that this is a question 
for resolution by the State Corporation Commission of Virginia. This 
is patently unsound. To begin with, the notion implicit in the theory that 
Petitioner would: compete only with Blue Ridge and not with Atlantic Sea- 
board is absurd. As is alleged in the petition to intervere, Petitioner's 
members comprise both marketers and distributors, i.e., wholesalers 
and retailers, of petroleum products. They would therefore compete 
directly with both Atlantic Seaboard as a wholesaler of natural gas to 
Blue Ridge and with Blue Ridge as a retailer of that same gas. 


Moreover, the right to be heard as a competitor in proceedings 
under Section 7 of the Natural Gas Act does not depend upon whether the 


dv 


t 


person seeking intervention competes directly rather than indirectly 


with the transportation and sales of gas sought to be certificated. One 
has standing as a competitor regardless of the particular point in the 
course of business from production to ultimate consumption at which he 
competes if the overall project that Respondent is asked to approve will 
cause economic injury to him. Thus, Respondent itself has recognized 
time and again that producers, carriers, wholesalers and retailers of 
competing fuels, as well as associations of their respective employees, 
have standing in proceedings under Section 7 of the Act. So hold also 
City of Pittsburgh v. F.P.C., 237 F. 2d 741 (C.A. D.C. 1956), and 
cases therein discussed. : 


"Sufficient breadth must be given to [the right to intervene] to 
permit those seriously affected to participate in the administrative and 
judicial proceedings." Philco Corp. v. F.C.C., 257 F. 2d 656 (C.A. 
D.C. 1958). In that case Philco grounded a right to protest to the Fed- 
eral Communications Commission the grant of television licenses to 
National Broadcasting Company on a claim that Radio Corporation of 
America, the sole owner of NBC and Philco's competitor in the manu- 
facture and sale of radio and electronic equipment, gained advertising 
advantages over the stations licensed to it. The Court held that this 
gave Philco standing and required the Commission to entertain its pro- 
test. A fortiori Petitioner has standing in this case. 3 


Petitioner, having a right to intervene, is entitled to be heard on 
every issue relevant to the determination that Respondent is asked to 
make. Pittsburghv. F.P.C., supra. It therefore cannot be limited 
to the issue of competition vel non in the local fuel market and what 
Respondent's order calis ''matters ancillary thereto." (App. p. 10). 

It follows that it cannot be excluded from the proceedings under Section 
7 (a) of the Natural Gas Act on the ground that the State Corporation 
Commission of Virginia has given Blue Ridge permission to distribute 
natural gas in Rockingham County. Blue Ridge does not propose, as 
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Respondent's order would have it, "the local distribution of natural gas 
in intrastate commerce." (App. p. 10, emphasis supplied). It proposes 
to take the last step in the transportation and sale of gas in interstate 


commerce. The State Corporation Commission of Virginia has no author- 


ity to and did not purport to determine whether that transportation and 
sale are consonant with the standards for carrying on such activity in 
interstate commerce laid down in Section 7 of the Natural Gas Act. 


Had the State Corporation Commission purported to apply the 
standards of the Natural Gas Act its determination would not be binding. 
The proceeding before Respondent is a quasi-legislative one in which it 
is charged by the Congress with the affirmative duty of making specific 
its legislative commands, i.e. , of determining the public interest of the 
United States in this particular matter and promulgating a rule to control 
the future conduct of Atlantic Seaboard Corporation in accord with that 
determination. Respondent cannot abdicate its duties to the State Cor- 
poration Commission of Virginia or to any other tribunal. It must carry 
out its duties and exercise its authority on the basis of its own independ- 
ent judgment reached on the record made in proceedings before it. 


In opposition to Petitioner's motion to this Court for stay Respond- 
ent sought to bolster its order denying intervention with Section 1 (c) of 
the Natural Gas Act, the so-called Hinshaw Amendment. This amend- 
ment was enacted to exempt from regulation by Respondent certain per- 
sons who are "natural gas companies" as that term is defined in Section 
2 (6) of the Act, i.e., those engaged in the transportation of gas in inter- 
state commerce or in the sale of gas in interstate commerce for resale. 
Those exempt are those who receive gas within or at the boundary of a 
state for ultimate consumption wholly within that state and whose rates, 
services and facilities are subject to regulation by a State Commission. 


Respondent's theory is that the Hinshaw Amendment deprives it of 
authority to certificate or otherwise regulate Blue Ridge's operations, 
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and that therefore it has no concern with those operations. This theory 
is clearly untenable. Indeed, under the theory of Respondent's order, 
that Blue Ridge will operate in intrastate commerce, it would have no 
such authority had the Amendment never been enacted, thus making the 
fact that it was irrelevant. In any event, that Amendment did not alter 
in any respect the obligation of Respondent to determine whether an 
application under Section 7 of the Act to make gas available in new 
markets is in the national public interest. See Va. Pet. Jobbers Assn. 
v. F.P.C. (C.A. D.C. No. 14, 583), decided August 29, 1958. 


What are the issues that Respondent must resolve in determining 
whether an application to bring gas to a new market is in the national 
public interest? A primary one is the economic feasibility of the trans- 
portation and sale by the natural gas company that Respondent is asked 
to approve. This depends largely on the economic feasibility of the 
local distribution that is the purpose of that transportation and sale. 
Respondent has always recognized this. It has consistently explored 
this issue in every case, both before and since the enactment of the Hin- 
shaw Amendment. : 


The instant case is no exception. The application of Blue Ridge to 
Respondent, which is part of the Record in this Court, states that: 


"Applicant considers that the present and future 
public convenience and necessity require the con- 


struction of the proposed natural gas facilities since 

all of the area which Applicant proposes to serve is 

wholly without natural gas service, and in the area 

there exists an ever increasing demand for natural 

gas for residential, commercial and industrial | 

users... ." (R. p. 7, emphasis supplied). 
The material submitted with the Application to support this allegation 
is typical of the material offered by natural gas companies seeking cer- 
tificates of public convenience and necessity under Section 7 (c) of the 
Natural Gas Act, i.e., engineering data, gas supply data, market data, 
estimated cost of the project, plan of financing, estimated revenues and 
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expenses, proposed rates and estimated rate of return. See List of 
Exhibits to the Application, R. pp. 16, 17. 


At the commencement of the hearing before Respondent, counsel 
for Blue Ridge stated that "the case of Blue Ridge Gas Company in this 
hearing is intended to be limited to the testimony of five witnesses rela- 
tive to the financial and economic feasibility of the proposed project of 
the Blue Ridge Gas Company." (Page 6 of the Record in No. 14,731 in 
this Court, Va. Petroleum Jobbers Assn. v. F.P.C., petition for re- 
view of the final'order granting Blue Ridge'’s application, issued August 
20, 1958.) | Counsel for Atlantic Seaboard made an opening statement 
in which he said that "we have the capacity to serve this customer. We 
have the volumes available. However, based on the information which 
is filed with this application, we have some grave and serious doubts 
about this project and its economic feasibility." (Page 15 of Record in 
14,731). The decision of the Presiding Examiner, adopted by Respond- 
ent, is devoted almost entirely to a discussion of the economic feasibility 
of Blue Ridge’s project. The Examiner's decision “finds and concludes 
that there is a strong probability of applicant's project being an economic 
success," and grounds his recommended order granting Blue Ridge's 
application on that finding and conclusion. (Page 1023 of Record in 14,731). 
Respon dent adopted that decision. (Page 1035 of Record in 14,731). 


In short, the heart of the proceeding before Respondent is the very 
issue that its order denying intervention says was resolved by the local 
authorities and that it now says is beyond the scope of its concern. Re- 
spondent must determine, as it in fact did in this case, whether Blue 
Ridge's project is in the public interest. It must make this determina- 
tion, as it in fact did in this case, on the Record made in the proceed- 
ings before it and not on the Record made in the earlier proceedings be- 
fore the State Corporation Commission of Virginia. Petitioner, whose 
members will compete with Blue Ridge in the fuel market it proposes to 
serve, has a right to intervene and be heard on that issue and on every 
other issue relevant in the disposition of the application. 
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CONC LUSION 


For the reasons herein stated Respondent's order must be re- 
versed and the cause remanded to it with directions to vacate its order 
granting the application of Blue Ridge, to strike the decision of the Pre- 
siding Examiner and the hearing record from the Record in this matter, 
and to proceed to hear and determine the application de novo. 

Respectfully submitted, : 


BRYCE REA, JR. 
DONALD E. CROSS 


Munsey Building 
1329 E Street, N. W. 
Washington 4, D. C. 


Counsel for Petitioner 


Of Counsel: 


Watkins & Rea 
Munsey Building 
Washington 4, D. C. 


November 26, 1958 
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APPENDIX TO PETITIONER'S BRIEF 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,583 


VIRGINIA PETROLEUM JOBBERS ASSOCIATION, 
Petitioner, 

¥. i 
FEDERAL POWER COMMISSION, 


Respondent, 


BLUE RIDGE GAS COMPANY, | 
Intervenor 


On September 10, 1958, Petitioner, by letter to counsel of record 
for Respondent and Intervenor, designated the portions of the record 
it desired to have printed and requested them to notify Petitioner of the portions 
of the record they desired to have printed so that a Joint Appendix could be 
filed. Neither Respondent nor Intervenor replied to Petitioner's letter. 
Hence Petitioner has proceeded to print this Appendix to its Brief nether than 
a Joint Appendix. 





Petition of Virginia Petroleum Jobbers Association 
to Intervene i-— * = # #. « 

Answer of Applicant to Petitions of Atlantic Seaboard 
Corporation and Virginia Petroleum Jobbers 
Association for Leave to Intervene . . . 


Reply to Answer to Petitions for Leave to Intervene and 
Answer to Motion of Applicant That Conclusions of 
State Corporation Commission be Adopted ° 


Order Permitting and Denying Intervention (Issued 
June 26, 1958) . . . = 16 é 


Petition for Rehearing and Motion forStay . . 


Order Denying Petition for Rehearing and Motion for 
Stay (Issued July 17, 1958) OO el ase 


Petition for Review of Order of the Federal Power Com- 
mission Denying Petition to Intervene in Federal 
Power Commission Docket No. G-14422 _ 








APPENDIX TO PETITIONER'S BRIEF 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


In The Matter of 


DOCKET NO. G-14422 


Blue Ridge Gas Company 


PETITION OF VIRGINIA PETROLEUM 
JOBBERS ASSOCIATION TO INTERVENE 
Comes now the Virginia Petroleum Jobbers Association of 

Richmond, Virginia, and, pursuant to Section 15(a) of the Natural Gas 
Act, Rule 1.8 of the Rules of Practice and Procedure of the Federal 
Power Commission and the Notice of Application issued by the Acting 
Secretary of the Commission on April 2, 1958, filed this, its Petition 
to Intervene in the above styled proceeding. In support of this Petition 
your Petitioner states as follows: | 
i The person to whom all communications respecting this Petition 
should be addressed and upon whom all pleadings, notices, orders or 
other documents should be served is: ! 


Bryce Rea, Jr. 
919 Munsey Building 
Washington 4, D. C. 


2. The Virginia Petroleum Jobbers Association is a membership 
corporation chartered under the laws of Virginia. It is composed of 
marketers, distributors and retailers of petroleum and petroleum pro- 
ducts in the State of Virginia, including specifically Rockingham County. 
3. The investment of the petroleum heating industry in Rockingham 
County, Virginia is approximately $800, 000. It consists of buildings 
and plant equipment worth about $180, 000, service trucks and equipment 
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worth about $50, 000, inventories costing about $30,000, and current 
accounts of about $300,000. In addition to this there are large invest- 
ments of supplying oil companies, transport companies, independent 
heating retailers, repair firms and allied businesses, all of whom de- 
pend in whole or in part on the petroleum heating industry of Rockingham 


County. The estimated total annual volume of sales in Rockingham County 


is eleven million gallons, bringing a gross annual revenue of some 
$1,700,000. The petroleum heating industry in Rockingham County is 
the livelihood of 15 local businesses, with 63 employees who are paid 
more than $250, 000 per year in wages and salaries. 

4. Applicant in this proceeding proposes to distribute natural gas to 
various prospective industrial, commercial and domestic consumers in 
Rockingham County. It therefore seeks an order pursuant to Section 7(a) 
of the Natural Gas Act, directing Atlantic Seaboard Corporation, a 
natural gas company, to establish physical connection of its facilities 
with proposed facilities to be built by Applicant at an estimated capital 
cost of $1,139,019. Applicant alleges that within a portion of Rocking- 
ham County, which has an area of 869 square miles, and a population of 
only some 45, 000 persons, it will sell 588, 432 mcf in the first, 728, 312 
mcf in the second and 779, 584 mcf in the third year of operation. 

3. The petroleum marketers, distributors, jobbers and retailers in 
Rockingham County, Virginia, represented by your Petitioner would 
compete directly and sharply with the sales of natural gas proposed by 
the Applicant in this proceeding and would be severely adversely affected 
thereby. 

6. Your Petitioner challenges the legality and propriety of the is- 
suance of the order sought by Applicant in this proceeding on the grounds 
that (a) it does not have a sufficient supply of natural gas available to it 
at reasonable prices to justify the construction and operation of the faci- 
lities it proposes, (b) the cost of gas to it, coupled with the cost of con- 
structing and operating the facilities it proposes, will not make it econo- 
mically feasible to serve the market it proposes to serve and (c) there 

is not such need or demand for natural gas in Rockingham County, Virginia 
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as to make the issuance of the order sought by Applicant necessary or 
desirable in the public interest. 
WHEREFORE, Your Fetitioner prays that it be made a. party to 

this proceeding, with the right (1) to be notified of all orders and actions 
of the Commission, (2) to be served with all pleadings and other docu- 
ments filed by any party thereto, (3) to adduce evidence by way of direct 
and cross-examination on all matters relevant to the disposition of the 
Application, (4) to argue the case on brief to the Presiding Examiner, 
(5) to take exceptions or reply to exceptions to the decision of the Pre- 
siding Examiner as the case may be, and (6) to argue the matter orally 
to the Federal Power Commission. ! 

Respectfully submitted, 


Of Counsel: /s/ Bryce Rea, Jr. 
919 Munsey Building, 


Watkins & Rea ; 
Munsey Building bias or Bet 


Washington, 4, D. C. Virginia Petroleum Jobbers 
Association | 


ANSWER OF APPLICANT TO PETITIONS OF ATLANTIC 
SEABOARD CORPORATION AND VIRGINIA PETROLEUM 
JOBBERS ASSOCIATION FOR LEAVE TO INTERVENE | 


On May 8, 1958 Applicant was granted an extension of time by the 
Federal Power Commission to and including June 2, 1958 within which 
to file an Answer to the Petitions for Leave to Intervene filed by Atlantic 


Seaboard Corporation and Virginia Petroleum Jobbers Association. 


QUESTIONS RAISED BY PETITIONS FOR 
LEAVE TO INTERVENE IN THIS PROCEEDING 


1. Whether Applicant's project is economically sound and feasible. 

2. Whether, in relation to demand and need for natural gas in 
the area to be served by Applicant and to the present investment of the 
petroleum industry in said area, the public interest will be served by 
the introduction of natural gas in said area. 





& 
Applicant hereby answers the questions raised as set forth above 
in said Petitions as follows: 
I 


APPLICANT'S PROJECT IS 
ECONOMICALLY SOUND AND FEASIBLE 


Atlantic Seaboard Corporation in its Petition for Leave to Inter- 
vene, while admitting the sufficiency of the available gas supply and the 
adequacy of its existing facilities for delivery of the volumes of natural 
gas requested by applicant, raises the question of economic feasibility 
of Applicant's project. 

Virginia Petroleum Jobbers Association in its Petition for Leave 
to Intervene challenges the economic feasibility of Applicant's project. 

The issue of economic feasibility, raised by both Petitions herein 
for Leave to Intervene, was the subject of investigation and searching 
inquiry at a Hearing held on May 21, 1958 before the State Corporation 
Commission of the Commonwealth of Virginia, in a proceeding desig- 
nated as: "Application of Blue Ridge Gas Company for Certificates 
under Utility Facilities Act, Case No. 13,887." 

In the proceeding before the State Corporation Commission, 
Atlantic Seaboard Corporation addressed a letter to the State Corporation 
Commission, dated May 16, 1958, affirming the sufficiency of its avail- 
able gas supply to serve the demands of Applicant's project but ques- 
tioning the economic feasibility of said project. Copy of said letter of 
Atlantic Seaboard Corporation is attached hereto as EXHIBIT 1. 

In the proceeding before the State Corporation Commission, Virginia 
Petroleum Jobbers Association filed a Petition to Intervene, which is 
attached hereto as EXHIBIT 2. At the Hearing on May 21, 1958, Virginia 
Petroleum Jobbers Association, did not directly question the economic 
feasibility of Applicant's project, but Counsel for said Association 
interrogated Applicant's witnesses at length in respect of the economic 
feasibility of Applicant's project. 

At the Hearing on May 21, 1958, the State Corporation Commis- 


sion extensively probed the issues of economic feasibility of Applicant's 
project. On the basis of the evidence adduced at the Hearing and after 
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due consideration thereof, the State Corporation Commission granted 
Applicant Certificates of Public Convenience and Necessity for con- 
struction of transmission lines and for furnishing of natural gas serv- 
ice under the project which is the subject of the Application herein. 

By its decision, the State Corporation Commission has concluded 
that Applicant's project is economically sound and feasible. A copy of 
the State Corporation Commission's Order granting Certificates of Pub- 
lic Convenience and Necessity to Applicant, is attached hereto as 
EXHIBIT 3. 

It is respectfully submitted, that the full and searching evaluation 
by the State Corporation Commission of all matters relevant to the 
economic feasibility of Applicant's project warrants the adoption of the 


conclusion of said Commission by the Federal Power Commission. 


Il 


THE PUBLIC INTEREST WILL BE SERVED 
BY THE INTRODUCTION OF NATURAL GAS 


IN THE AREA APPLICANT SEEKS TO SERVE 


The issue of public interest was raised only by Virginia Petroleum 
Jobbers Association. The Association asserted that there is no such 
need or demand for natural gas in Rockingham County, Virginia as to 
warrant, in the public interest, the issuance of the Order sought by 
Applicant. The only basis asserted by the Association in its Petition 
for Leave to Intervene in support of its contention, is the investment 
of its members in petroleum facilities in this area and the competition 
that would result from the availability of natural gas in said area. 

The issue of public interest was properly before the State Cor- 
poration Commission of the Commonwealth of Virginia. In fact, the 
need and demand for natural gas in Rockingham County, Virginia, was 
one of the principal issues in said proceeding. The need and demand 
for natural gas in this area was testified to by an impressive array of 
civic leaders, businessmen and leading citizens of Rockingham County, 
Virginia, at the hearing. A list of the witnesses who appeared in sup- 
port of the Application is attached hereto as EXHIBIT 4. 
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The necessary import of the granting, by the State Corporation 
Commission, of Certificates of Public Convenience and Necessity to 
Applicant is that the introduction of natural gas is necessary and desir- 
able in the public interest;moreover, that the availability of both petroleum 
products and natural gas is needed to meet the requirements of, and to 
serve, the growing population and expanding economy of Rockingham 
County, Virginia. 

The consideration of the public interest involved is of paramount 
concern to the State Corporation Commission. It is therefore respect- 
fully submitted that the full and searching evaluation of the State Cor- 
poration Commission in respect to the public interest involved warrants 
adoption of the conclusion of said Commission by the Federal Power 


Commission. 


Ii 

WHEREFORE, Applicant prays 

1. That the Federal Power Commission adopt the conclusions of 
the State Corporation Commission of the Commonwealth of Virginia as 
to the economic feasibility of, and the public interest in, the project 
which is the subject of the Application herein; r 

2. That the Federal Power Commission deny the Petitions for 
Leave to Intervene of Atlantic Seaboard Corporation and Virginia Pe- 
troleum Jobbers Association. 

Respectfully submitted, 


/s/ H. Douglas Weaver 
Weaver & Van Koughnet 
Suite 705, 1701 K Street, N. W. 
Washington 6, D. C. 4 


Counsel for Applicant 
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REPLY TO ANSWER TO PETITIONS FOR LEAVE TO : 


INTERVENE AND ANSWER TO MOTION OF APPLI- | 
CANT THAT CONCLUSIONS OF STATE CORPORATION 
COMMISSION BE ADOPTED 


Comes now Virginia Petroleum Jobbers Association dy pursuant 
to Section 1. 12(c) of the Rules of Practice and Procedure of this Com- 
mission, files this, its Reply to Applicant's Answer to Petitions for 
Leave to Intervene and its Answer to Applicant's Motion that this Com- 
mission adopt the conclusions of the State Corporation Commission of 
Virginia. : 

The State Corporation Commission of Virginia did, as Blue Ridge 
says, grant its application for certificates of public convenience and 
necessity authorizing the construction and operation of facilities for the 
distribution of natural gas in Rockingham County. The State Corporation 
Commission took this action notwithstanding that Virginia J obbers 
moved it to defer proceedings on the application to it until this Commis- 
sion acted on the application under Section 7(a) of the Natural Gas Act 
to compel Atlantic Seaboard Corporation to make gas available to Blue 
Ridge. As Jobbers pointed out in its motion, until this Commission acts: 


"There is no way by which the [State Corporation ] Com- 
mission can determine whether Applicant will have any : 
supply of gas at all, or, if so, how much it will cost, 

to what classes of customers and for what purposes it — 
may be sold, or at what rates. Obviously this Com- 
mission must have firm answers to these questions 
before it can determine under the Utility Facilities 

Act of 1950, Virginia Code 8 56. 265.2, what, if any, 
operations will be required by the public convenience 
and necessity. In short, Applicant's garment must be | 
cut to fit its cloth and at this point nobody knows what, | 
if any, cloth will be available." . 


Jobbers submit that this Commission cannot adopt the conclusion 
of the State Corporation Commission as Blue Ridge prays. To begin 
with, the issues raised in the Petitions to Intervene were not “the sub- 
ject of investigation and searching inquiry” by the State Corporation 
Commission, as Blue Ridge alleges. Jobbers sought and was denied the 
opportunity to study prior to cross-examination the lengthy and highly 
complex exhibits and testimony of Mr. Glore of Glore, Forgan & Company, 
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and of Messrs. Ross and Hayes of Ford, Bacon & Davis, Inc. Jobbers 
was therefore unable to and did notattempt to cross-examine these wit- 
nesses at all. These exhibits and testimony comprised the only meaning- 
ful evidence introduced at the hearing before the State Corporation Com- 
mission upon the issue of economic feasibility. Moreover, Jobbers 
sought and was denied an opportunity to prepare and introduce evidence 
in rebuttal of Blue Ridge's evidence. Jobbers was thus in fact and in 
law denied a hearing. That the investigation and inquiry of the State 
Corporation Commission was anything but searching is further demon- 
strated by the fact that, although it took virtually a full day to hear 
Blue Ridge's witnesses, and although the transcript of the testimony is 
not yet available, the Commission issued its order the day after the 
hearing. The order contains no findings of fact, merely reciting that 
"the Commission is of the opinion and finds that the public convenience 
and necessity requires the construction and operation" of the facilities 
proposed. 

In any event, Blue Ridge's argument that the issues raised in the 
petitions to intervene are res judicata is unsound entirely apart from 
the fact that the order claimed to be res judicata was summarily entered 
and is cursory and unsupported. The doctrine of res judicata cannot be 
invoked to permit this Commission to ignore the provisions of Section 
7(a) of the Natural Gas Act, which requires orders directing natural gas 
companies to establish physical connection with and sell gas to local 
distributors to be made upon findings by this Commission that "such 
action is necessary or desirable in the public interest, '' which findings 
can be made only "after notice and opportunity for hearing” before this 
Commission. 

Furthermore, this is not a private lawsuit. This Commission 
does not sit as an adjudicator of the respective rights and obligations of 


parties vis a vis each other. This is a quasi-legislative proceeding in 


which this Commission is charged by the Congress with the affirmative 
duty of making specific its legislative commands, i.e., of determining 
the public interest of the United States in this particular matter and 
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pranulgating a rule to control the future conduct of Atlantic Seaboard 
Corporation in accord with that determination. The doctrine of res 
- judicata has no applicability in such a proceeding. : 

This Commission is bound by law to set this matter for full hear- 
ing. Jobbers has a legal right to intervene in the proceedings and to be 
heard on every question relevant to the exercise by the Commission of 
its authority under Section 7 (a) of the Natural Gas Act. National Coal 
Assn., et al. v. Federal Power Commission, 191 F.2d 462; pispnre 
v. Federal Power Commission, 237 F. 2d 741. 

° Respectfully submitted, 
/s/ Bryce Rea, Sr. 


| 1329 E Street, N. W., 

| Washington 4, D. C, 

I. Counsel for 

Of Counsel: Virginia Petroleum Jobbers Association 


WATKINS & REA 
Munsey Building 
Washington 4, D. C. 


[Verification] 
[JURAT] 


ORDER PERMITTING AND DENYING INTERVENTION : 
(Issued June 26, 1958) : 

i. Atlantic Seaboard Corporation (Seaboard),and Virginia Petroleum 

Jobbers Association (Jobbers Assoctation),2/ filed separate petitions on 
i April 24, 1958, seeking leave to intervene in the above-entitled proceed- 
| ing, in which Blue Ridge Gas Company (Blue Ridge) seeks an order pur- 
suant to Section 7(a) of the Natural Gas Act, directing Seaboard to estab- 
lish physical connection of its facilities with those proposed to be con- 
structed by Blue Ridge and to sell and deliver to Blue Ridge natural gas 
b for distribution in the cities of Harrisonburg, Timberville, and Broadway, 


a / A membership corporation chartered under the laws of Virginia, and 
composed of marketers, distributors and retailers of petroleum and 
petroleum products in the state of Virginia. 
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Rockingham County, Virginia. 

The petition filed by the Jobbers Association challenges the 
economic feasibility of the proposal of Blue Ridge and raises the ques- 
tion as to whether, in relation to demand and need for natural gas in the 
area to be served by Blue Ridge and to the present investment of the 
petroleum industry in said area, the public interest will be served by 
the introduction of natural gas in said area. 

Blue Ridge, on June 2, 1958, filed its answer to the petition herein, 
setting forth that subsequent to the filing of such petition, specifically 
on May 21, 1958, ahearing was held before the State Corporation Commis- 
sion of the Commonwealth of Virginia, upon the application of Blue Ridge 
for a certificate of public convenience and necessity authorizing the con- 
struction of transmission lines and for furnishing of natural gas service 
under the project which is the subject of the application herein. 

Blue Ridge further states and the exhibit attached to its answer 
herein shows that the Jobbers Association intervened and participated in 
such proceedings; that the State Corporation Commission extensively probed 
the identical issues raised by the petition herein, and that on the basis of 
the evidence adduced at the hearing and after due consideration thereof 
the State Corporation Commission granted Blue Ridge certificates of pub- 
lic convenience and necessity authorizing the project as proposed herein. 

The questions presented by the petition filed by the Jobbers Asso- 
ciation concern primarily matters pertaining to the local distribution of 
natural gas. Specifically they involve the questions as to whether Blue 
Ridge should be permitted to compete with the Jobbers Association in the 
cities in which Blue Ridge proposes to engage in the local distribution of 
natural gas and matters ancillary thereto. We are of the opinion that the 
question of whether or not a company which intends to engage in the local 
distribution of natural gas in intrastate commerce in competition with other 
fuels and matters ancillary thereto are for resolution by the State Com- 
mission, in this instance, the State Corporation Commission of the Com- 
monweailth of Virginia. Jobbers Association does not question the fact that 
Blue Ridge has the necessary authority from the state and local authori- 
ties to engage in the distribution of natural gas as required by Section 7(a) 
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and that it has only recently obtained a certificate of public convenience 
and necessity from the State Commission. We are of the opinion that the 
question of local public interest has been resolved by the local authorities. 

We are of the further opinion that the sole remaining issues to be 
decided are those relating to the interstate transportation and sale of 
natural gas by the interstate pipeline company, Seaboard, subject to our 
jurisdiction, within the statutory criteria set forth in Section 7a) of the 
Natural Gas Act. : 


The Commission finds: 

(1) Upon consideration of the petition filed by the J obbers Asso- 
ciation and the answer filed thereto, good and sufficient cause has not 
been shown that the Jobbers Association's participation in this proceed- 
ing may be in the public interest, and therefore, such petition to inter- 
vene should be denied as hereinafter ordered. , 

(2) Upon consideration of the fact that any order that might issue 
in this proceeding will of necessity affect Seaboard, its participation 
herein may be in the public interest. : 


The Commission orders: | 

(A) The petition to intervene filed by the Jobbers Association, on 
April 24,1958, in this proceeding be and the same hereby is denied. 

(B) Seaboard hereby is permitted to become intervener in this pro- 
ceeding, subject to the Rules and Regulations of the Commission: Provided, 
however, that its participation shall be limited to the matters affecting 
asserted rights and interests specifically set forth in the petition for 
leave to intervene; and, Provided, further, that such permission shall 
not be construed as recognition by the Commission that Seaboard might be 
aggrieved because of any order or orders of the Commission entered in 
this proceeding. : 


By the Commission. 
/s/ Michael J. Farrell 
Acting Secretary. — 
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PETITION FOR REHEARING AND MOTION FOR STAY 

Comes now Virginia Petroleum Jobbers Association and, pursuant 
to Section 19(a) of the Natural Gas Act and Section 1.34 of the Commis- 
sion's Rules of Practice and Procedure, files this Petition for Rehearing 
of the Order of the Commission issued June 26,1958, denying Virginia 
Petroleum Jobbers Association leave to intervene in the above styled 
proceedings. In support of this petition Jobbers states as follows: 

The Commission's order denying Jobbers leave to intervene de- 
fines the issues in this proceeding "as those relating to the interstate 
transportation and sale of natural gas by the interstate pipeline company, 
Seaboard, subject to our jurisdiction, within the statutory criteria set 
forth in Section 7(a) of the Natural Gas Act." The statutory criteria are 
that the order requested by Blue Ridge be found "after notice and oppor- 
tunity for hearing. . . necessary or desirable in the public interest." 
Jobbers, as an association of competitors of both Seaboard and Blue 
Ridge in the fuel market which they propose jointly to serve, has an un- 
qualified right to said hearing. Nat'l Coal Assn. v. F.P.C., 191 F.2d 
462 (C.A.D.C.1951). An order denying that right is final and judicially 
reviewable. Alston Coal Co. v. F. P. C.,137 F.2d 740 (C. A. 19th 1943). 
Memphis Light Gas & Water Division and Panhandle Eastern Pipe Line Co. 
v. F. P. C. (two cases) 243 F.2d 628 (C.A.D.C. 1957). 

The Commission's order deprives Jobbers of its right to inter- 
vene on the theory that the only question on which it is entitled to be heard 
is whether Blue Ridge should be permitted to compete with its members 
in the local fuel market proposed to be served, and that this is a question 
for resolution by|the State Corporation Commission of Virginia. This is 
patently unsound. In the first place the notion implicit in the theory that 
Jobbers would compete only with Blue Ridge and not with Atlantic Sea- 
board is absurd. As is alleged in the petition to intervene, Jobbers' 
members comprise both marketers and distributors, i.e., wholesalers, 
and retailers of petroleum products. They would therefore compete 
directly with both Atlantic Seaboard as a wholesaler of natural gas to 
Blue Ridge and with Blue Ridge as a retailer of that same gas. 





& 
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Moreover, the right to be heard as a competitor in proceedings 


under Section 7 of the Act does not depend on whether the person seeking 
intervention competes directly rather than indirectly with the sales of gas 
sought. One has standing as a competitor regardless of the particular 
point in the course of business from production to ultimate consumption 
at which he competes if the overall project that the Commission is asked 
to approve will cause economic injury to him. Thus, this Commission 
itself has recognized time and again that producers, railroads, water 
carriers, truckers, wholesalers and retailers of competing fuels, as 
well as associations of their respective employees, have standing. So 
hold also Pittsburgh, infra, and cases therein discussed. ; 

"Sufficient breadth must be given to [the right to intervene] to per- 
mit those seriously affected to participate in the administrative and judi- 
cial proceedings." Philco Corp. v. F. C. C., No. 14166 in the Court of 
Appeals for the District of Columbia, decided June 19, 1958. Slip Op. p. 
3. In that case Philco grounded a right to protest to the Federal Com- 
munications Commission the grant of television licenses to National 
Broadcasting Company on a claim that Radio Corporation of America, the 
sole owner of NBC and Philco's competitor in the manufacture and sale 
of radio and electronic equipment, gained advertising advantages over the 
stations licensed to it. The Court held that this gave Philco standing and 
required the Commission to entertain its protest. A fortiori Jobbers has 
standing in this case. i 

Jobbers, having a right to intervene, is entitled to be heard on 
every issue relevant to the determination this Commission is asked to 
make. It cannot be limited to the issue of competition vel non in the local 
fuel market and what the Commission calls "matters ancillary thereto." 
Pittsburgh v. F. P. C., 237 F.2d 741 (C.A.D.C. 1956). It follows that 
it cannot be excluded from the proceedings under Section 7(a) of the 
Natural Gas Act on the ground that the State Corporation Commission of 
Virginia has granted Blue Ridge permission to distribute natural gas. 
Blue Ridge proposes to take the last step in the transportation and sale 
of gas in interstate commerce. The State Corporation Commission of 
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Virginia has no authority to and did not purport to determine whether its 
proposals were allowable under the standards for carrying on such activity 
in interstate commerce laid down in the Natural Gas Act. 

This is not a private law suit. This is a quasi-legislative proceed- 
ing in which this Commission is charged by the Congress with the affir- 
mative duty of making specific its legislative commands, i.e., of deter- 
mining the public interest of the United States in this particular matter 
and promulgating a rule to control the future conduct of Atlantic Seaboard 
Corporation in accord with that determination. This Commission cannot 
abdicate its duties to the State Corporation Commission of Virginia or to 
any other tribunal. It must carry out its duties and exercise its au- 
thority on the basis of its own independent judgment reached on the record 
made in proceedings before it. 

Jobbers submit that the Commission must stay its order of June 
26, 1958 setting this matter for hearing on July 21, 1958 pending action 
on Jobbers' Petition for Rehearing. If, as Jobbers maintain, they are 
entitled as of right to intervene and be heard, any hearings held in which 
they are denied participation would be illegal, and any order issued on 
the basis of the record in such hearings would be invalid. 

It follows that hearings should not be held until the issue of Job- 
bers’ right to participate therein be finally resolved. Obviously, the 
vindication of Jobbers' right to be heard after the hearings have been 
heid is no vindication at all unless the matter is then ordered re-heard 
de novo. This would be an inexcusable waste of the time and funds of 
the Commission, its Staff, the parties and their witnesses. 

Moreover, it is plain that Jobbers would, as a matter of practical 
reality, be prejudiced by the making of a hearing record in which it was 
not allowed to participate. The right to a hearing includes the right to 
help shape the record as and when it is made by fundamental, established 
and customary methods employed in all adversary proceedings, e.g., by 
confrontation and cross-examination of witnesses and objections to evi- 


dence. A hearing de novo on issues already heard thus inevitably cur- 
tails to an unwarranted extent the procedural rights of those wrongly 
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excluded from the initial hearing. A fortiori, if the wrongful exclusion of 


Jobbers from the hearing were held not to require de novo proceedings, 
but only a reopening of the record made in its absence, Jobbers rights 
would be prejudiced. | 
WHEREFORE, Virginia Petroleum Jobbers Association prays the 
Commission (J) to vacate its order of June 26, 1958 denying it leave to 
intervene in the proceedings, (2) to issue an order granting it leave to 
intervene in the proceedings as prayed in its Petition for Intervention, 
(3) to issue an order staying the hearing set for July 21, 1958 by the 
Commission's Order of June 26, 1958 until iinal action on Prayers (1) 
and (2) hereof, and (4) for such other and further relief as the Commis- 
sion deems meet in the premises. 2 
Respectfully submitted, ! 


/s/ Bryce Rea, Jr. 
Counsel for 
Virginia Petroleum Jobbers Association 
ee 
ORDER DENYING PETITION FOR REHEARING AND 
MOTION FOR STAY 
(Issued July 17, 1958) 


Virginia Petroleum Jobbers Association (Petitioner), filed on July 2, 
1958, a petition for rehearing and motion for stay of the order of the Com- 
mission issued on June 26, 1958, In the Matter of Blue Ridge Gas Company, 
Docket No. G-14422, which denied Petitioner leave to intervene with regard 
to the matters involved in and the issue presented by the application herein. 
The Commission finds: 

The grounds relied upon for rehearing and stay do not present any 
questions of law or fact which were not fully considered by the Commission 
in reaching the decision as set forth in the aforesaid order of June 26, 1958, 
or which, upon now being considered and reconsidered, warrant a rehear- 
ing or stay of said order, and, therefore, the petition filed herein should 
be denied as hereinafter ordered. 

The Commission orders: ! 

The aforesaid petition for rehearing and motion for stay of the Com- 
mission's order issued June 26, 1958, in the above-entitled proceeding be 
and the same hereby is denied. 


By the Commission. Commissioner Connole oo 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 


No. 14,583 


VIRGINIA PETROLEUM JOBBERS ASSOCIATION 
i Petitioner, 


FEDERAL POWER COMMISSION 
Respondent 


PETITION FOR REVIEW 
OF ORDER OF THE FEDERAL POWER COMMEBSION DENYING 
PETITION TO INTERVENE IN FEDERAL POWER COMMISSION 
DOCKET NO, G-14422 


TO THE CHIEF JUDGE AND ASSOCIATE JUDGES OF THE UNITED 
STATES COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA 
CIRCUIT: 
FACTS AND STATUTE UPON WHICH 
JURISDICTION AND VENUE ARE BASED 


The order that this Court is asked to review and set aside was is- 
sued by the Federal Power Commission on June 26, 1958 in a proceeding 
before it styled In The Matter Of Blue Ridge Gas Company, Docket No. 
G-14422. That order denied Petitioner leave to intervene in said pro- 
ceeding. On July 2, 1958, Petitioner filed a timely Petition for Rehear- 
ing pursuant to Section 19(a) of the Natural Gas Act, 15 U.S.C.A. 717r(a) 
and Rule 1.34 of the Rules of Practice and Procedure of the Federal Power 
Commission. The Commission by order issued July 17, 1958, denied the 
Petition for Rehearing of the Order issued June 26, 1958 and thereby 
rendered that order final and judicially reviewable. 


This Court's jurisdiction and venue to review the order of the 
Federal Power Commission of June 26, 1958 are granted by Section 19(b) 
of the Natural Gas Act, as amended, 15 U.S.C.A. 717r(b). 
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THE NATURE OF THE PROCEEDINGS | 

On February 7,1958, Blue Ridge Gas Company, a Virginia cor- 
poration, filed an application with Respondent for an order pursuant to 
Section 7(a) of the Natural Gas Act, 15 U.S.C.A. 8 17f(a), directing 
Atlantic Seaboard Corporation, a natural gas company certificated by 
Respondent to transport and sell natural gas in interstate commerce, to 
establish physical connection of its facilities with facilities proposed to 
be constructed by Blue Ridge and to sell and deliver natural gas to Blue 
Ridge for distribution by it in the City of Harrisonburg, Virginia and 
other places in Rockingham County, Virginia. Respondent noticed the 
above-described application in the Federal Register published on April 
8, 1958. Said notice recited that protests or petitions to intervene might 
be filed with Respondent on or before April 24, 1958. Petitioner, Virginia 
Petroleum Jobbers Association, is a membership corporation chartered 
under the laws of Virginia. It is composed of marketers, distributors 
and retailers of petroleum and petroleum products in the State of Virginia, 
including specifically the City of Harrisonburg and Rockingham County. 
Petitioner timely filed a verified petition to intervene, attached hereto 
as Exhibit A. Said petition recited that Petitioner's members would 
compete in the fuel market with the sales proposed in the application, 
challenged inter alia the economic feasibility of the proposal, alleged 
that the grant of the application would not be necessary or desirable in 
the public interest, and prayed that Petitioner be made a party to the 
proceeding with the right to adduce evidence therein by way of direct 
and cross-examination on all matters relevant to the disposition of the 
application and to brief and argue the matter to the hearing examiner 
and the Commission. : 

On June 26,1958, Petitioner issued two orders. One set the mat- 
ter for hearing at 10 a.m. on July 21,1958. The other denied Petitioner's 
petition to intervene and granted Atlantic Seaboard Corporation's petition 
to intervene. The latter order is attached hereto as Exhibit B. On July 
2, Petitioner filed with Respondent, pursuant to Section 1.34 of its Rules 


of Practice and Procedure, a petition for rehearing of the order denying 
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its petition to intervene, together with a motion to stay the hearing set 
for July 21,1958, until the right of Petitioner to be a party thereto and 
to participate therein were finally resolved. Said petition for rehearing 
and motion for stay are attached hereto as Exhibit C. On July 17,1958, 
Respondent, Commissioner Connole dissenting, issued an order denying 
Petitioner's petition for rehearing and denying its motion for stay. Said 
order is attached hereto as Exhibit D. 


GROUNDS UPON WHICH REVIEW IS SOUGHT 

Respondent's order under review admits that Petitioner is an 
association of persons who are competitors in the fuel market into which 
the application before Respondent proposes to introduce natural gas. As 
such, Petitioner has a right to intervene and be heard in the proceeding 
on that application. See Pittsburgh et al. v. F. P. C., 237 F.2d 741 
(C. A. D.C. 1956); Nat'l Coal Assn. v. F. P. C., 191 F.2d 462 (C.A. 
D.C.1951). Respondent has no discretion to deny Petitioner intervention, 
whether or not it thinks, as its order here recites, that 'good and suf- 


ficient cause has not been shown that [Petitioner's] participation may be 


in the public interest." 

Respondent's order under review is grounded primarily on the fact 
that Blue Ridge Gas Company, which would locally distribute the gas the 
application seeks to have delivered and sold by Atlantic Seaboard, has 
been certificated by the State Corporation Commission of Virginia to do 
so. This ground is not sufficient in law for several reasons, some of 
which are: 

Petitioner's members are competitors of both Blue Ridge Gas 
Company in its transportation and sale of natural gas at retail (which 
activity is in interstate and not intrastate commerce, as the order under 
review recites), and of Atlantic Seaboard Corporation in its transporta- 
tion and sale of natural gas in interstate commerce at wholesale, which 
transportation and sale is wholly beyond the jurisdiction of the State 
Corporation Commission of Virginia. Moreover, as Respondent itself 
has recognized time and again, one has standing as a competitor regard- 
less of the particular point in the course of business from production to 
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ultimate consumption at which he competes if the overall project Respon- 
dent is asked to approve will cause economic injury to him. : 

Petitioner, having a right to intervene, is entitled to be heard on 
every issue relevant to the determination Respondent is asked to make. 
It cannot be limited,as the order under review would have it, to the issue 
of competition vel non in the local fuel market and "matters ancillary 
thereto, '' which the order says are for resolution by the State Corpora- 
tion Commission. Moreover, that issue and "matters ancillary thereto" 
cannot be foreclosed in the proceeding before Respondent by any action 
of the State Corporation Commission. The proceeding before Respondent 
is a quasi-legislative one in which Respondent is charged with deter- 
mining the public interest ofthe United States under the criteria of the 
Natural Gas Act in the exercise of its own judgment on the record made 
in proceedings before it. It cannot delegate its duty to the State Cor- 
poration Commission. : 

The State Corporation Commission has no authority to, and its 
order certificating Blue Ridge did not purport to determine whether the 
application before Respondent should be granted. Nor can the Commis- 
sion's order be accepted by Respondent as embracing adequate findings of 
fact and conclusions of law or as estopping Petitioner from being heard 
on any issue relevant in the proceeding before it. The State Corporation 
Commission did not, as Respondent's order under review asserts "ex- 
tensively probe the identical issues raised" by Petitioner in its petition 
to intervene or certificate Blue Ridge "after due consideration thereof.” 

On May 21,1958, the Commission heard 18 witnesses and received 
14 exhibits including voluminous and complex exhibits and testimony of 
technical experts respecting the economic feasibility and financibility of 
a project involving a capital investment of nearly $1, 600, 000 to distri- 
bute natural gas in an area of 869 square miles with a population of some 
45,000 persons. Petitioner sought and was denied an opportunity to study 
this testimony and these exhibits before cross-examination of them and 


consequently was unable to cross-examine. Petitioner sought: and was 


denied an opportunity to prepare rebuttal evidence. 
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In the face of this the State Corporation Commission issued on the 
day after the hearing, at which time the transcript of testimony was not 
available, a summary order stating that "upon the testimony of witnesses 
at said hearing, upon exhibits introduced at the hearing hereof, upon the 
entire record herein, and upon argument of counsel, . . . the Commis- 
sion is of the opinion and finds that the public convenience and neces- 
sity requires the construction and operation" of Blue Ridge's project. 

Whatever the sufficiency of the general conclusion of the State 


Corporation Commission to support its order under the law of Virginia, 


it obviously could not support a decision by Respondent, which is required 
by Section 8(b) of the Administrative Procedure Act to include "findings 
and conclusions, as well as the reasons or basis therefor, upon all the 
material issues of fact, law, or discretion presented on the record...” 
It follows that Respondent cannot, as its order under review would do, 
treat the State Commission's order as res judicata on any issue in any 
circumstances. | A fortiori it cannot so treat it in the face of the denial 

to Petitioner of the substance of a full and fair hearing before the State 
Commission and Petitioner's assertion of its right under the Natural Gas 
Act to intervene in the proceeding before Respondent. 

WHEREFORE, Petitioner prays: 

1. That a copy of this Petition be served forthwith upon a mem- 
ber of Respondent, Federal Power Commission, in accord with Section 
19(b) of the Natural Gas Act and Rule 38(a) of the General Rules of this 
Court; 

2. That Respondent, Federal Power Commission, be required, 
in accord with Section 19(b) of the Natural Gas Act, to certify and file 
with this Court the record upon which the Order here sought to be re- 
viewed was entered; 

3. That Petitioner be notified by the Clerk of this Court when the 
record has been received; 

4. That this Court review Respondent's Order of June 26, 1958 
denying Petitioner's Petition for Intervention in the proceeding before 
Respondent styled In The Matter Of Blue Ridge Gas Company, Docket No. 
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G-14422 and upon such review: (a) reverse and set aside said Order; (b) 
remand this proceeding to Respondent with directions to grant Petitioner's 
Petition to Intervene in said proceeding before Respondent; and (c) grant 
Petitioner such other and further relief as the Court deems meet in the 


premises. 


Respectfully submitted, 


/s/ Bryce Rea, Jr. 
/s/ Gordon Allison’ Phillips 
Counsel for Petitioner 
Of Counsel: ! 


Watkins & Rea 
Munsey Building 
Washington 4, D. C. 


Filed: July 21, 1958 
[Certificate Of Service ] 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,583 


VIRGINIA PETROLEUM JOBBERS ASSOCIATION, 
Petitioner, 
Vv. | 


FEDERAL POWER COMMISSION, 


Respondent, 


BLUE RIDGE GAS COMPANY, 


Intervenor. 


ON PETITION FOR REVIEW OF ORDER OF 
THE FEDERAL POWER COMMISSION 


REPLY BRIEF FOR PETITIONER 


| 
The Settled Law Gives Petitioner a Right to Intervene 
Respondent's Brief is a highly contrived argument attacking the 
principles and rules firmly established in F.C.C. v. Sanders Bros. 
Radio Station, 309 U.S. 470, adhered to consistently since, as in Camden 
Radio v. F.C.C., 94 U.S. App. D.C. 312, 220 F. 2d 191, and Greenville 
Television Co. v. F.C.C., 95 U.S. App. D.C. 314, 221 F. 2d 870, and 
specifically held applicable to proceedings under Section 7 of the Natural 
Gas Act in Natl. Coal Assn. v. F.P.C., 89 U.S. App. D.C. 135, 191 F. 2d 
462, and Pittsburgh, et al. v. F.P.C., 99 U.S. App. D.C. 113, 237 F. 2d 741. 
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Stripped to its essentials the situation in this case is this: 
Respondent is asked to order Atlantic to sell natural gas in interstate 
commerce to Blue Ridge for resale for ultimate public consumption in 
a particular fuel market. Section 7(a) of the Natural Gas Act permits 
it to do so only "after notice and opportunity for hearing" and findings 
on the record that "such action [is] necessary or desirable in the public 
interest." Petitioner is an association whose members sell fuel oil for 
resale for ultimate public consumption in that same market and also sell 
fuel oil directly to the consuming public in that same market. Peti- 
tioner's members’ sales of oil for resale will be in competition with the 
precise sales of gas for resale by Atlantic that Respondent is asked to 
order. Petitioner's members’ direct sales of oil to the consuming pub- 
lic will be in competition with the direct sales of gas to the consuming 
public by Blue Ridge that the issuance of the order will make possible. 
Petitioner will therefore be a person aggrieved by such an order, and 
entitled to seek judicial review of it. Natl. Coal, supra, Pittsburgh, 
supra. Petitioner is therefore entitled to intervene in the proceeding on 
the application for such an order. 'We think it clear that any person 
who would be 'aggrieved'’ by the Commission's order, such as a com- 
petitor, is also a person who has a right to intervene." Natl. Coal, 
supra, 191 F. 2d at p. 467. 


The Hinshaw Amendment Does Not Deprive 
Petitioner of Standing 

Respondent's attempt to deny Petitioner the right the Natural Gas 
Act gives it and the foregoing cases confirm to it is bottomed primarily 
on the Hinshaw Amendment, Section 1(c) of the Act, which exempts the 
operations of Blue Ridge from regulation by Respondent. Respondent's 
theory is that Section 1(c) deprives it of any authority to consider 
whether Petitioner's members should be subjected to competition in the 
direct sale of oil to the consuming public in the market that would be 
served with gas by a grant of the application. This of course overlooks 
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the fact that Petitioner's sworn Petition for Intervention alleged, and its 


allegations must be taken as true here, that its member "marketers, 
distributors, jobbers and retailers .. . would compete directly and 

sharply with the sales of natural gas proposed by the applicant in this 
proceeding and would be severely adversely affected thereby.” (Empha- 
sis supplied). The "sales proposed by the Applicant in [the] proceeding" 
are of course (1) the sales by Atlantic to Blue Ridge which Respondent 

is asked to order and (2) the resales by Blue Ridge to the consuming 
public which Respondent is asked to and must approve before it can find 
the grant of the application "necessary or desirable in the public interest." 


Respondent admits that in the proceedings it "looked into the feasi- 
bility and need for the Blue Ridge project." But it says it did this "solely 
from the standpoint of protecting Atlantic Seaboard's investment in pro- 
viding service, in order to make the required Section 7(a) finding that no 
undue burden will be placed upon it by the compelled service." (Rs « 

Br. p. 17). No such finding was made in this case because no such find- 
ing is required under Section 7(a) unless a natural gas company is being 
ordered "to extend its transportation facilities." In this case all Atlantic 
was asked to do was to "establish physical connection of its transportation 
facilities with those of applicant, Blue Ridge Gas Company, at an appro- 
priate point of interconnection" and to sell gas to it. The only ultimate 
finding required in such a case is the one made by the Examiner and 
approved by Respondent here, namely, that an order directing Atlantic 

to make sales to Blue Ridge "is necessary and desirable in the public 
interest." (Record in No. 14731, p. 1024.) This finding was based 
primarily on the evidentiary finding that "there is a strong probability 

of [ Blue Ridge's] project being an economic success." (Ibid. p. 1023). 


Respondent argues that it did not and could not under Section 1(c) 
of the Natural Gas Act determine whether Blue Ridge is entitled, as 
a matter of state law or policy, to engage in the business of transport- 
ing and distributing the gas it will buy from Atlantic, and that therefore 


he 
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it cannot consider the question of competition with Petitioner's mem- 
bers vel non.: It says that these issues are for the State Corporation 
Commission to resolve, that Petitioner's members' aggrievement can 
only be fromthat Commission's resolution of them, and that therefore 
Petitioner has no right to be heard by Respondent. This is precisely 
the argument this Court rejected in the Pittsburgh Case: 


"The Commission and Texas Eastern argue that 
National Coal is inapplicable because (1) impact 
of the Little Inch conversion [from gas to oil] 
upon the petroleum products transportation in- 
dustry is not a factor which the Natural Gas Act 
authorizes the Commission to consider in deter- 
mining whether abandonment of a gas pipeline 
serves the public convenience and necessity; 

(2) the barge operators' aggrievement is not by 
order of the Commission and, in any event, not 
direct and immediate; . . ." 237 F. 2d at 

p. 746. (Emphasis supplied by the Court). 


This Court answered the argument as follows: 


"Those cases * make clear that aggrievement, 
within the meaning of § 19(b) and other review 
statutes, is a status conferred by Congress upon 
a party who, though he may have no interests 
that must be considered in the administrative 
determination, is likely to suffer injury by that 
determination. He may be 'the only person hav- 
ing a sufficient interest to bring to the attention 
of the appellate court errors of law in the action 
of the Commission in granting the license. It is 
within the power of Congress to confer such 
standing to prosecute an appeal.’ It does not 
matter whether competitive injury to the barge 
operators is ‘in and of itself, and apart from 
considerations of public convenience, interest, 
or necessity, an element the [ Commission] 
must weigh.' 


* Referring to Sanders, supra; Scripps-Howard Radio, Inc. v. F.C.C., 316 
U.S. 4; Associated Industries v. Ickes, 134 F. 2d 694 (C.A. 2d 1943). 
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(2) The argument that the barge. operators’ 

injury would result from conversion of Little _ 
, Inch, rather than from the order, and would 
therefore not be ‘direct and immediate injury’ 

> within National Coal rests on the notion that con- 
version is a matter of free election by Texas |, 
Eastern, wholly independent of the Commission's 
order authorizing abandonment of the natural gas 
| pipeline. The record is clear, however, that . 
, Texas Eastern has embarked upon an integrated 
project of conversion of one pipeline to petroleum 
products and the substitution of another for trans- 
% porting natural gas, and that entry into petroleum 
| products transportation is 'the basic motivating 
reason underlying this application’ to the Com-' 
mission. The injury to the barge operators re- 
sulting from the conversion flows directly | 
enough from the Commission's order, even 
though the order does not expressly require con- 
version." 


The Pittsburgh Case makes clear that one's standing as a com- 
petitor does not depend on whether Respondent's order will itself author- 
ize competition. If, as here, one would not suffer increased competition 
but for Respondent's order one has standing. To the same effect is the 
Greenville Case, supra. There Greenville based standing to attack an 
application to the Federal Communications Commission to relocate a 
transmitter on its allegation that the relocation would permit the appli- 
cant to affiliate with a network. The Commission argued that the injury 
to Greenville resulted not from its order relocating the transmitter but 
from the privately negotiated affiliation that followed it. that order, 
This Court:held that-Greenville.had.standing, saying: : 





"However, the economic injury that gives stand- 
ing, under Federal Communications Commission 
v. Sanders Bros. Radio Station, 309 U.S. 470, 
60 S. Ct. 693, 84 L. Ed. 869, 1037, to oppose 
Commission action, is seldom if ever a direct | 
result of Commission action. Even the grant of | 
a new station license does not automatically 

take advertising revenue away from existing 
licensees, but only creates a situation in which 
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the new licensee may be able to get the revenue 
by private negotiation, yet existing licensees 

are ‘adversely affected' and ‘parties in interest’.” 
221 F. 2d at p. 872. 

The Pittsburgh Case also makes clear that one's standing as a 
competitor does not depend on whether competitive factors are relevant 
on the issues in the application Respondent must resolve. Even if they 
are irrelevant,one who, as Petitioner's members here, will suffer in- 
creased competition if the application is granted, has standing and is 
entitled to be heard on all matters that are relevant on the issues Re- 
spondent must resolve. Cf. Camden Radio v. F.C.C., 94 U.S. App. D.C. 
312, 220 F. 2d 191, holding that a competitor of a particular station has 
standing to challenge an assignment of that station's license even though 
the assignment would not increase competition already existing. 


It follows from what we have seen that the fact that Section 1(c) of 
the Natural Gas Act forecloses Respondent from determining whether 
Blue Ridge should be allowed to distribute gas in Rockingham County, 
Virginia, as distinguished from determining whether Atlantic should be 
directed to sell it gas for that purpose, has no bearing on Petitioner's 
right to intervene. That this is so can be demonstrated in another way. 


Section 1(c) came into the Act as an amendment in 1954. However, 
it did not, as Respondent argues, represent "a fundamental departure 
from the prior policy of Congress."" (R. Br. p. 13). It was directed 
toward implementing the policy enunciated in Section 1(b) of the Act as 
enacted in 1938. That Section exempted from the Commission's juris- 
diction "the local distribution of natural gas [and] the facilities used 
for such distribution." The East Ohio Case, 338 U.S. 464, had held that 
this exemption did not run to the high pressure lines of a distributor 
used for transporting gas to the city gate or other point at which actual 
distribution began. Section 1(c) in effect overruled this holding. 


Let us assume that, as is often the case, Atlantic were being 
asked here to make sales and deliveries to Blue Ridge at the Harrison- 
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burg city gate and other points at which distribution per se begins. In 
that event, Section 1(b), not Section 1(c), would foreclose regulation of 
Blue Ridge by Respondent. Yet, since Respondent's challenge of Peti- 
tioner's right to intervene is bottomed on Section 1(c), it would pre- 
sumably say that Petitioner could intervene. It has certainly time and 
again recognized that persons competing solely with distributors exempt 
from its control under Section 1(b) have a right to intervene in proceed- 
ings under Section 7. The inconsistency of its position and the absurdity 
of its reliance on Section 1(c) are thus clear. : 


Section 7(a) Proceedings are Not Distinguishable 
from Section 7(c) Proceedings : 
Respondent seeks to distinguish proceedings on applications by 
distributors to compel pipelines to make sales under Section 7(a) from 
proceedings on applications by pipelines for authority to make sales 
under Section 7(c). The only practical distinction is that the burden of 
going forward with evidence and persuading the Respondent that the 
public interest will be served is on the distributor in the former and on 
the pipeline in the latter. Indeed, on more than one occasion cases under 
Section 7(a) have been rendered moot by cases under Section 7(c). For 
example, in Texas Eastern Transmission Corp. et al., 8 F.P.C. 139, 
145, applicants under 7(a) intervened in separate proceedings ‘under 
7(c). Respondent heard the two proceedings on a consolidated record, 
and then dismissed the proceeding under 7(a) and resolved the issues 
therein by its order issuing the pipeline a certificate in the proceedings 
under 7(c). | 


Respondent says that Section 7(a) cases are "adversary" proceed- 
ings with the "pipeline invariably an adversary party" which, together 
with "other gas buyers in the area" will provide the "logical and only 
effective public representation." (R. Br. pp. 24, 26.) The answer to 


this is patent. Proceedings under 7(a) are no more nor less adversary 
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than proceedings under 7(c), depending on the interest and position of 
the parties, which include Respondent's Staff. In the instant case, as 
the Record in 14731 shows, there was no opposition to Blue Ridge's 
application from either Atlantic or the Commission's Staff, the only 
parties other than Blue Ridge allowed to participate. As to the effec- 
tiveness of the representation of the public interest by competitors such 
as Petitioner, Respondent obviously cannot deny a class of persons the 
right to intervene granted them by the Congress on the ground that it 
doesn't think the exercise of the right will be helpful or convenient. 


The Proceedings before the State 
Corporation Commission 

Respondent's Brief adverts to and Intervenor's Brief makes much 
of the fact that Petitioner participated in the proceeding before the State 
Corporation Commission of Virginia on Blue Ridge's application for a 
certificate of public convenience and necessity. To use the vernacular: 
So what. The order of the State Corporation Commission was issued 
one day after the hearing and before the transcript of it was available. 
At the hearing Petitioner was treated, not as a party in interest, but 
merely as a friend of the Commission, and denied opportunity for 
effective cross examination and the presentation of direct evidence. 
The order contains no findings whatever other than the ultimate finding 
of public convenience and necessity. (Int. Br., App. p. 5). 


Moreover, the thrust of Respondent's argument is that Petitioner 
has no standing before it because the Natural Gas Act bars it from con- 
sidering whether the public interest will be served by the local distri- 
bution of natural gas. Under this theory it would obviously make no 
difference whether or not state law regulates local distribution, or 
whether or not Blue Ridge were authorized to engage in it, or whether 
or not Petitioner were permitted to participate in any state proceedings 
thereon. 
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Finally, as we have shown, the holdings of the Supreme Court and 
this Court make plain that Petitioner's standing does not depend on the 
existence of a right to litigate before Respondent the issue of competition 
vel non. As a competitor of both Atlantic and Blue Ridge Petitioner has 
a right to be heard on all of the issues Respondent must decide. The 
resolution of any of those issues by the State Corporation Commission 
of Virginia for its particular purposes no more binds Petitioner than it 
binds Atlantic or Blue Ridge or Respondent. Respondent doesn't deny 
that it must, as it in fact did, decide Blue Ridge's application solely on 
the record made in proceedings before it. Petitioner has a right to 
participate fully in making that record. Petitioner having been denied 
that right, Respondent's order granting Blue Ridge's application, the 
Examiner's decision on which it was based, and the record in the hearings 
from which Petitioner was unlawfully excluded must be stricken and the 
application considered de novo. 


Respectfully submitted, 


BRYCE REA, JR. 
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